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FOREWORD

This report was prepared by The National Regulatory Research
Institute (NRRI) under Contract No. EC-77-C-01-8683 with the U. S.
Department of Energy (DOE), Economic Regulatory Administration,
Division of Regulatory Assistance. The opinions expressed herein
are solely those of the authors and do not reflect the opinions
nor the policies of either the NRRI or the DOE.

The NRRI is making this report available to those concerned
with state utility regulatory issues since the subject matter pre-
sented here is believed to be of timely interest to regulatory
agencies and to others concerned with utility regulation.

Douglas N. Jones
Director
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INTRODUCTION

Approach

The field of public utility regulation is larger than any of
the academic disciplines associated with the field. The engineering,
accounting, public administration, economics, law, political science,
and banking disciplines are but a few of those in the field of public
utility regulation.

Beyond the academic disciplines, other important sectors of
society are also directly involved and affected by public utility
regulation. Bankers, stockholders, ratepayers, environmentalists,
consumer representatives, state and federal courts, engineers, gover-
nors and other elected state officials, the President and other federal
elected and appointed officials, as well as utility companies, fuel
suppliers and transportation companies, and labor unions are all part
of public utility regulation.

It would be beyond the capabilities of any single report to
attempt to assess all of the possible trends in the field of public
utility regulation. This report on regulatory trends has as its
objective, the assessment of trends affecting the entities involved

in the state public utility commission regulation of gas and electric
utilities in a limited number of issue areas. The issue areas covered

include home weatherization, natural gas curtailment, plant siting,



(the prohibition of) automatic fuel adjustment clauses, 1ifeline rates
and rate case processing.

Even this limited objective, however, covers a fairly large area;
one capable of examination from a number of perspectives and acadenic
disciplines. The perspective or method of approach chosen in this
report is one of breaking the objective down into its constituent
parts, each of which is then separately examined. A synthesis of the
separate parts is contained in the following section and covers the
following:

Participation in the State Regulatory Process
Historical Trends in State Regulation
Concepts in State Regulation

State Legislative Trends

Federal Legislative Trends

This approach is particularly useful because it allows the issue
of trends in state commission development and functioning to be
addressed in an appropriately broad framework.

Participation in the State Requlatory Process

In Part I participation in the state regulatory process is
examined. It has often been asserted that participation in the
regulatory process has grown considerably in the last several years.
In order to examine the participation before state regulatory commis-
sions of intervenors and other parties, information was obtained by
the staff of The National Regulatory Research Institute (NRRI) during
its visits to state commissions in the fall of 1978.

More than eighty percent of all states report that they are
experiencing intervenor participation in their regulatory proceedings,
primarily from private organizations (labor unions, business associa=-
tions etc.), consumer groups, utilities and other private firms.




Some of these intervenors, notably consumer groups have not tradi-
tionally participated in the regulatory process.

Legislative activity has also grown significantly, with almost
three-fourths of the states reporting that they have passed new
laws or amended existing laws regarding regulatory issues since 1975.
Legislation expanding commission authority was reported by 79% of
the states visited and most often included increases in commission
size and the addition of new regulatory functions. State commissions
also report having become involved in a broader variety of issues,
partly in response to increased external pressure, including fuel
adjustment clauses, natural gas curtailment, plant siting and 1ifeline
rates.

Further analysis of the state visit information indicates that
the initiation of new programs has become an important activity within
the regulatory process in recent years. Rate design appears to have
attracted the largest number and greatest variety of participants.
Other issues such as lifeline rates and home weatherization have
become associated with specific groups. For example, lifeline rates
are often viewed as a welfare issue and are associated most often
with legislative initiatives. When all new program areas are consid-
ered, our data indicates that reaulatory commissioners and their
staffs along with state legislators, are the most frequently mentioned
program initiators.

State commission staff report that the involvement of the federal
government as an initiator of new state programs has been limited,
except in the areas of rate design and home weatherization. This
may change as provisions of the National Energy Act are implemented.

Assessment here about regulatory trends would seem to indicate
that while a wide range of participants exists, and seems likely to
increase, state regulatory commissions appear (1) to be the most



frequent initiators of new regulatory programs and, (2) to have had
an expansion of their resources, duties or authority in the regulatory
field.

Part II of this report examines the evolution of state commission
regulation in the United States. The examination focuses upon the
significant stages through which state commission regulation has passed
and briefly identifies the social, political and technological factors
affecting each stage. Several important trends are evident from this
examination.

First at any specific point in time, state regulation has as its
intent the furthering of certain objectives. Fair prices along with
safe and reliable services were until recently the primary objectives
of state commission regulation. Energy conservation and environmental
protection are two recent legislatively mandated objectives which state
commission must now address. It seems reasonable to conclude that (1)
the complexity of state commission regulation will increase as additional
regulatory objectives are mandated, and (2) regulatory objectives will
continue to change in the future.

Second, the use of and need for technical expertise has been an
integral component of state commission regulation over time. The
modern state and federal commissions evolved out of the inability of
their predecessor organizations to provide the technical expertise
required for the responsible regulation of gas and electric utilities.
Future commission staffing and organizational structures should continue
to reflect the need for and use of technical expertise by state regula-

tory commissions.

Third, the geographical basis for regulation has consistently
expanded. Cities, then states, and now federal agencies have found the
interjurisdictional growth of gas and electric utilities a difficult



problem to address. Whether this will lead to a non-geographical based,
form of regulation is open for speculation. Recently both federal and
state agencies have undertaken tentative first steps in addressing
interjurisdictional issues affecting regulation.

Fourth, state commission regulation appears to have functioned
most often in an adjudicatory and reactive mode, responding to changes
in the political and social climate and technological advances, rather
than fashioning early responses to these changes. The small size of
most state commission research divisions and the virtual lack of formal
planning divisions, suggests this trend will continue, at Teast for
the forseeable future.

Fifth, because most state commissions have a reasonably similar
structure and authority, changes in the reqgulatory enviromment will
affect most of them at approximately the same time. This has led to
the appearance of apparent cycles and stages in regulatory history.

It suggests also "bellwether" and possibly even "lead" commissions mayv
exist. These commissions could be studied to assess, respectively, Qﬁat
the "typical" and "innovative" commissions needs are with respect to
their changing environment. '

Adaptive response to technological growth and changes in the sociail
and political climate has been the most consistent feature of utility
regulation to date. This trend would seem likely to continue with com-
missions evolving suitable responses to a changing environment.

Concepts 1in State Regulation

State regulatory commissions, when viewed from an organizational
perspective, have features which have been extensively examined by
public administrators. These features, such as the concept of a
"Tife cycle," may have important consequences for both the regulatory
process as well as for the type of regulatory outcome. Examination
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of these features may provide a useful framework against which trends

in state commission operation may be either projected or measured.

In Part III of this report several theories concerning the evolu-

tion of public utilities are examined.

A sampling of propositions derived from public administration
literature and contained in Part IIIl of this report is listed below.

Each is based upon observations of organizational behavior in other
situations and is useful in assessing trends in state commission

development and functioning. Organizational theorists propositions
found in Part III include the following:

1. In order to avoid charges of unfairness that may be sub-
stantiated during judicial review, a regulatory commission
will allow private parties easy challenge to its actions
and will spend most of its time in adjudication.

2. Over time, professionalism will grow and this will encourage

an emphasis upon precedent. As a result, a commission will
develop a large backlog of cases.

3. Organizations will seek to expand because an organization
that is rapidly expanding can

A.
B.

C.
D.

attract better personnel and more easily keep the best
personnel;

reward leadership personnel with increased power,
income and prestige;

reduce internal conflicts over scarce resources; and
improve the quality of its performance.

4. A1l organizations tend to become more conservative as they
get older, unless they experience periods of very active
growth or internal turnover.

(@]

In order to ensure survival, new organizations will seek

additional functions and seek to extend the number of clients.

Focusing upon proposition number five, for example, it would be

possible to expect and predict that recently established state energy
offices may seek to increase the number of their assigned activities
and that one area of expansion might be in some aspect of public




utility regulation. Given the growing number of state energy offices,
consumers counsels and even the expansion of duties assigned many

state commissions, these propositions may provide a useful basis for
predicting and explaining future behavior and regulatory outcomes.

Part III concludes with an analytical framework designed to assist
regulators in anticipating change and to assess the impact of alter-
nate regulatory instruments. The overall framework presented consists
of a set of typological frameworks linked by the Togic of systems
analysis. This approach generally includes the following: an identi-
fication of the problem area, specification of the objective function,
and consideration of alternative strategies. Final decisions are made
by evaluating the impacts of alternative strategies on the basis of
explicitly stated choice criteria. This systematic approach to regu-
latory analysis and design is facilitative and suggestive, although
not in itself able to define the best course of action. There are
limitations to this approach for policy-making, but, it can be useful
for identifying, classifying and tracing trends in regulation.

State Legislative Trends

In Part IV, the participation of state legislatures in the state
regulatory process is examined through a survey of recently passed
state legislation. State legislatures play a unique role in state
commission regulation in that they establish the duties and authority
of commissions through enacted legislation. An assessment of trends
in state commission development and functioning is incomplete without
an examination of the trends revealed by recent state legislation.

It should be noted, however, that the lack of a newly enacted
law does not imply a lack of interest in a given topic by a state
commission or the Tegislature. MWhereas one state legislature might
enact a very detailed fuel adjustment clause bill, another state
might not because it is felt that the basic enabling legislation for
the commission provided sufficient rulemaking authority.



In addition to describing the specific bills enacted, the legis-
lation is also classified according to geographical region, state
population and the state's net energy production status. Legislation
examined covered a fairly broad area, and includes such topics as
energy conservation, energy management, organizational design and
resource utilization. Analysis of laws enacted in each of these

areas permits us to examine the duties and authority assigned to
all state energy agencies by legislatures.

Some of the results reported in Part IV indicate:

1. A quantum jump in enacted energy legislation from 30 laws in
1973 to 379 in 1977.

2. The Western states appear to be the most active in the passage
of energy legislation; followed by the Mid-west and Mid-
Atlantic states.

3. The New England states, although they exhibited less overall
legislative activity, ranked high in rate design, solar
tax relief, establishment of consumers counsels, power
pooling and demand forecasting.

4. The legislative enactments of Alaska were similar in emphasis
to the other net energy exporting states, while legislation
passed in Hawaii (a net energy importing state) closely
resembled that passed by the New England states.

(&3]

Net energy exporting states averaged 16.5 pieces of enacted
legislation, while net energy importers averaged 18.1 laws.

6. Clear legislative patterns are not apparent when states
are classified according to population, with the possible
exception of the large number of rate design laws passed
by the more populous states.

7. State legislatures have acted to increase the duties of
state regulatory commissions as well as state energy offices,
consumer counsels and governors offices.

Two broad conclusions can be drawn from the information provided
in Part IV. First, state legislatures appear to enact bills to comple-
ment their comparative advantage or comparative "disadvantage." fet




energy exporting states pass more resource development bills: plant
siting, gas and oil, and solar energy. Net energy importing states,
on the other hand, passed more energy conservation, energy management,
and organizational development legislation.

Second, legislatures have acted to create a fairly large number of
state energy offices and advisory bodies, and to increase the power of

the governor to act in an energy emergency.

Federal Legislative Trends

Both federal and state commissions regulate public utilities, and
both have recently experienced changes in duties and authority. Issues
once thought to be the domain of either state or federal agencies have
now become important to both. In Part V, 1egis1at1ve and legal trends
affecting the scope, nature and substance of federal and, to a lesser
extent, state regulation of electric and gas utilities are described
and examined.

State reqgulatory commissions predate federal regu]atofy commissions
and served as a rnodel for the federal commissions. Viewed from a
Timited perspective federal and state commissions have somewhat distinct
and different duties, and yet the trend in recent federal legislation
appears to call for some form of federal state partnership. Impetus
for this partnership stems in part from a recognition that (1) state
regulatory commissions under state law have a significant impact on
national policy, and (2) federal interstate regulation has a substantial
impact upon state commission policy.

Prior to 1973, state and federal regulatory commissions did not
appear to devote much attention to the relationship between rate struc-
ture and energy consumption. The post-o0il embargo realization that
energy consumption and energy conservation were important regulatory
objectives was most responsible for the increased attention paid to



the affect of rate structure upon energy consumption. The National
Energy Act explicitly recognizes this linkage and mandates certain types
of rate structure reviews be performed by state regulatory commissions.

One purpose of this report is to examine the historical develop-
ment of federal legislation before the passage of the NEA and its
implication for federal/state relations. In addition, three major
provisions of the NEA itself will be discussed in detail, focusing on
the impact of these provisions and their implications for intergovernmental
relations.

At this stage the partnership appears to be one of mutual defer-
ence, where state regulatory agencies consider regulatory issues having
potential national impact in the context of their applicable state
laws, administrative rulings and court decisions. The National Energy
Act speaks more to the processes and standards to be considered than
to stipulated regulatory outcomes to be achieved by this partnership.
Achievement of national energy goals, with some important exceptions,
is dependent upon the separate activities of 51 commissions.

It is too early to predict the future course of federal and state
regulatory policy, other than to observe that it will undergo modifica-
tions and incremental adjustments. State commissions must respond to
specific regulatory issues on an evidentiary basis and may allow impor-
tant exemptions in areas where federal policy makers would value con-
sistency or adherence to specific standards. Herein lies the crux of
the matter. To the extent that reasonable federal/state congruence
evolves on specific regulatory issues, the present framework of state
regulation and intergovernmental relationships, many of which are
described in the National Energy Act, will continue. If, however,
significant federal/state disagreement arises over substantive and
regulatory process issues, it would not be unreasonable to expect new
federal legislation designed to resolve these differences in favor of
the federal stance.
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Conclusion

Perhaps the most fundamental conclusion that can be drawn from
our assessment of regulatory trends is one regarding the nature of
the changes observed. The regulatory trends observed unmistakably
point to the fact that the arena of regulation is expanding. State
requlatory commissions have not had their duties and authority eroded
in the favor of newly created agencies. Rather it seems that tne
regulatory arena has expanded and that it is difficult to assess
with any precision the exact strengtns of the numerous federal, state
and non-governmental agencies involved.

Regulatory textbooks have, until quite recently, described
(1) fairly clear roles and duties for federal and state regulatory
agencies, (2) a well circumscribed set of regulatory issues - usually
rate making and reliability of service, (3) the evidentiary or quasi-
judicial basis of regulation, and (4) a small number of parties who
formally appear before a commission in a hearing. All four of these
nave changed considerably.

State and federal regulatory agencies interact with increasing
regularity, sometimes in partnership and sometimes as adversaries.
Regulatory issues once considered routinely have greatly expanded
with the most important being the relationship between cost-of-service,
and rate structure; energy consumption and energy conservation. While
the evidentiary hearing is still the primary vehicle for regulation,
recent state and federal legislation have delineated standards and
issues that rust be considered in the course of a hearing. State
regulatory commissions have acted along with state and federal legis-
latures to permit and encourage formal intervention or participation
of consumers, consumer groups, state energy offices, state attorneys

general, and federal agencies in regulatory hearings.

Our assessment of regulatory trends nas been undertaken largely
from an organizational or administrative perspective. Using this
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perspective our assessment indicates a continued growth of duties,
authority and funding for state regulatory agencies. Likewise, the
federal, state and non-governmental agencies appear also likely to
experience continued growth regardless of which political party is in
power and in spite of the widespread criticism of governmental interven-
tion in general and the regulatory role in particular.

12



PART I

PARTICIPATION IN THE STATE
REGULATORY PROCESS!

]Prepared by Mary Stupnik, Research Associate, The National Ragulatory
Research Institute.

13






Part I: Table of Contents

Page

INTRODUCTION . . v v v v v v v e e st e e e e e e e e e s .17
PARTICIPATION. . . . . . . . . . . e e e e e e e e e e . . . 18
Intervenors . . . . « v v . et e e e e e e e e e e e . 19
Legislation and Administrative Rulings. . . . . . . . . . . 20
Program Initiation. . . . . . . . . . . . . . .. e e .. 24
PROGRAM INITIATOR CLASSIFICATION . . . . . . . . .+ « . o . .. . 28
State Involvement . . . . . s e e e e e e e e e e e e e e 28
Federal Involvement . . . . . . . . . . . . . . .. .« . . 30
CONCLUSIONS. « . v v v v v it e e e e e e e e e e e e e e .31

15






INTRODUCTION

In recent years a variety of organizational entities have appeared
to emerge as important factors in the field of state utility regulation.
State energy offices, power siting commissions, atforneys general, and -
consumer advocate groups now appear with frequency before stéte regula-
tory cominissions. State legislatures also have become more involved in
the regulatory process through enacted legislation.

Historically, it has appeared that the primary participants in the
regulatory process have been the state commissions and the regulated
dytilities. The introduction of state lejgislative bodies, intervenors
and federal agencies into the process has had and will continue to have
an important impact on state regulation. Assessment of the impact of
these relatively recent participants is, however, difficult as little
systematic evidence exists to document the extent and impact of their
participation in the regulatory process.

The purpose of this report is to identify how pervasive the
activity of these new entities has been throughout the states and the
District of Columbia and to determine what specific areas of regulatory
activity are receiving the greatest attention.

The primary source of data regarding participation in the regulatory
process is from information obtained by the staff of The National Regu-
latory Research Institute during their visits to state regulatory
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commissions in Fall 1978. State commission staff were asked to provide
1ists of intervenors appearing before the commission in recent rate
cases. Also, staff were asked about the involvement of other partici-
pants in topics such as home weatherization, natural gas curtailment,
plant siting, fuel adjustment clauses, lifeline rates and rate case
processing. The intent here was to determine not only who the partici-
pants were, but also the actual extent and impact of their activity.
Finally, information was also obtained regarding recent legislation
affecting the structure or duties of the commission and administrative
or court decisions affecting the commission.

Unfortunately the information gathered does not permit an exhaus-
tive assessment of the impact of these groups upon the regulatory process.
It does, nonetheless, permit an accurate description of the activities
and attention paid to important regulatory issues by these groups.

Participation in the regulatory process can occur in a number of
ways. Three methods of participation are examined here. They include
participation as an intervenor; participation through legislative action;
and participation through the initiation of new cormission programs.
Following a brief examination of participation in each of these issues,
the overall participation by the different types of participants is
examined and conclusions drawn.

PARTICIPATION

The role of intervenors is of concern because the introduction of
new entities into the regulatory process often changes the scope of
discussion and can require the consideration of a broader range of
issues before a final decision can be reached. The impact of new legis-
lation is also significant because it often changes the role played by
the commission in the regulatory process. If new areas of responsibility
are assigned or existing responsibilities modified, this has an impact
on the entire regulatory process and may, in some cases, change its over-
all direction. Additionally, court rulings and administrative
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interpretation, although often not as widely publicized as legislation,

may have an impact on the daily operations of a commission as well as on
its response to specific issues. Finally, the process of regulation

can be influenced by initiation of new programs, such as weatherization

or management audits.

Intervenors

Forty-two of the 50 states and the District of Columbia provided NRRI
staff with information concerning intervenors in decided rate cases.
Thirty-four of these forty-two states (81%) indicated that intervenors
nave participated in the rate setting process in their states. The
remaining eight states visited did not provide any information concerning
intervenor participation, which does not necessarily imply the absence
or presence of intervenors.

The states were also asked to identify the specific intervenors
involved in decided rate cases: nine classifications were developed to
identify individuals appearing on their own behalf as well as those
representing a variety of interests ranging from industrial groups to
consumer groups and federal agencies. The classes of intervenors
mentioned most often by the states as appearing in decided rate cases
are residential and industrial consumer groups, private organizations]
and private firms (both utilities and others). Occurring with less
frequency have been individuals and units of state and local government.
Intervenors mentioned least often were attorneys general's offices and
federal agencies. Table 1 summarizes the number of and proportion of
states reporting intervenor involvement from various sources.

From these data it can be concluded that most states are experi-
encing intervenor participation from nontraditional intervenors as well

as from traditional sources, particularly private organizations and

Private organizations include labor unions and organizations such as
merchants associations.

1
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Table 1: Intervenor Participation in Decided Rate Cases

“Intervenor

Participation Classification of Intervenors

ves Ny ofF ¢ A c& PO S&LG I FA
Number of
States (b) 34 8 22 21 13 9 22 26 18 13 7
Proportion of
Responding States 81% 19% 52% 50% 31% 21% 52% 62% 43% 31% 17%

n=42 state commissions
(a)Eight states did not provide information concerning intervenor participation.

(b)Information obtained from 42 states.

Key: U = Utilities CG = Consumer Group
OPF = Other Private Firms PO = Private Organization
C = Commission Staff S&LG = State & Local Government
AG = Attorney General T = Individual
FA = Federal Agency

Source: NRRI Fall 1978 State Visits




residential consumer groups. Whether this represents an emerging trend
over time for all states or a particular state is not determinable from
these data; however, many state commissions did comment on the relative
newness of this development. What is apparent, is the wide range of
organizations actively participating as intervenors.

Legislation and Administrative Rulings

Commission structure and function can be changed through the
passage of a bill by a legislative body or through administrative
interpretations and court rulings. The responding states indicated
that a significant amount of both types of activity has gone on since
1975.

Over three-fourths of those states providing NRRI staff with
information reported legislation or significantly amended laws
governing the functions of their utility commissions. The content of
the new legislation was very diverse, but it can generally be classified
according to whether it expands commission authority, reassigns commis-
sion duties to other agencies, states legislative policy intentions or
has a neutral or as yet unknown impact on the commission.

Table 2 shows the number of states which have passed this kind of
legislation, and the perceived impact of this legislation on commission
authority.

Legislation expanding commission authority was reported by 79% of
the states and most often included increases in commission size and
the addition of more comprehensive regulatory functions. Legislation
reassigning duties usually involved the creation of a new agency, often
energy or transportation oriented, which would take over some of the

duties previously handled by the public service commission.

Legislative policy statements often do not have a direct impact on
the definition or scope of commission authority, however they do limit
a commission's discretionary authority. Policy statements include

21
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Table 2: Legislation Since 1975

( ) Impact of Legislation (b)
Legislation Passed‘? L on Commission Authority
Expand Reassign Policy
e Yes No | Duties  Duties __Statements __ Neutral
Number of States 32 10 19 5 9 5
Proport?gg of
States 76% 24% _79% 21% 36% 21%

(c)

Source:

States and District of Columbia

0f the 32 states having passed legislation, 24 provided documentation concerning
content. Some states ‘passed legislation falling into more than one of the impact
categories.

Based on information obtained in 42 states.

NRRI Fall 1978 State Visits




legislation Timiting the time commissions have to process rate cases,
1imiting the conditions under which utilities may discontinue gas and
alectric supplies to consumers, or changing the conditions under which
rate increases may take effect. Policy statements in the regulatory
field appear to be increasing in importance. While only 36% of the
states reported legislative policy statements, those that did often
passed several pieces of this type of legislation since 1975. This
does not include those states which might have considered this type
of legislation, but did not pass it, or those which included policy
provisions in other types of legislation.

Neutral legislation consists of laws oassed concerning regulatory
comissions, but which did not have a direct impact on their authority
or structure. Examples of this include allowing the creation of
municipally-owned and operated electric utilities which do not fall
undar the commission, and laws requiring comnmission staff to divest
themselvas of utility company stock holdings.

It appears that state legislatures are active participants in the
regulatory process and are having an impact on the scope of authority
as well as policy orientation of state commissions. Incomplete data
and the short time period covered by our study make it difficult to
determine whether this represents a long-run trend toward increasing
involvement by legislatures in the regulatory process.

Only twelve states of the forty-two responding indicated that
significant changes in the role of their utility commission have come
about due to administrative rulings or court decision. All of these
states also indicated that significant legislation regarding the issues
involved had been passed in the same time period. This implies that
adniinistrative rulemaking and legislative activity may be supplenental
activities that serve as rough indicators of the level of attention
paid to a regulatory issue in a state.

Table 3 summarizes the number of states reporting administrative
rulemaking activities and court decisions since 1975.

23



Table 3: Administrative Rulemaking
and Court Rulings Since 1975

.| Administrative | Rulemaking | Court Decisions |
e Yes L No ] DK/NA ]
| Number of States® | 2 | a5 | 5 ]
|_Proportion of States | . 29% ____ | ___80% 1%

(a) Based on information obtained in 42 states.
Source: NRRI Fall 1978 State Visits

Program Initiation

A variety of issues of interest to state regulatory commissions
have arisen in recent years. Frequently noted issues include: home
weatherization, natural gas curtailment, plant siting, fuel adjustment
clauses, 1ifeline rates and rate case processing time limitations.

The state commission staffs were asked to identify in which of the
areas listed above they have initiated new activities in the last five
years. Of the six areas, fuel adjustment clauses received the largest
share of states' attention. Lifeline rates, natural gas curtailment
and plant siting were also frequently addressed issues. Home weather-
ization was addressed by slightly Tess than half the states, while only
about one-third of the states reported activity concerning rate case
processing time limits. Table 4 summarizes these results.

Table 4: Fields of Commission Interest

| Ince | ps | FAC | LR | RCPTL
| Number of States(?) .1.8__1_2_5__ 25 | 30 |26 | 15
|_Proportion of States ._%%%J_‘@Q‘Va 60% | 71%| 62%|_ _36%

(a) Based on information obtained in 42 states.

HW = Home Weatherization FAC = Fuel Adjustment Clause

NGC = Natural Gas Curtailment LR = Lifeline Rates

PS = Plant Siting RCPTL = Rate Case Processing
Time Limit

Source: NRRI Fall 1978 Visits
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A Note on Rate Design

Rate design has been one of the major activities undertaken by
regulatory commissions over time, although even this function is now
being undertaken in a different clinate. It is widely reported that
the role of intervenors in this area has grown rapidly. Rate design
often appears to attract more attention than any of the other issues
facing state commissions. Commissions, commission staffs, consumer
groups and consumer advocates are the most frequent participants in

rate design. Attorneys general and legislatures are also frequently
mentioned participants. (See Table 5.)

The degree of federal involvement in rate design recently has
heen substantial. The Department of Fnergy (DOE) has been particularly
active, appearing as an intervenor before 13 comnissions of the 42
commissions providing NRRI with information in the area of rate design.
Other agencies, particularly the General Services Adninistration (GSA),
served as intervenors in six other states. Private enerygy-producer
organizations such as the East Central Area Reliability Council (ECARC),

have also played active roles as intervenors in rate design proceedings.

The major forms of DOE involvement reported are funding, partici-
pation in genéric hearings, data collection and rate case participation.
On-site visits and trips to Washington are less frequently used forms
of federal involvement. GSA seems to be the most active participant
in state commission rate design proceedings besides the Department of

Plant Siting

Plant siting concerns decisions about the Tocation of new power
plants within a state. O0Of the 42 states responding, 25 commissions
indicated they have dealt with this issue recently, 15 indicated they
have not, and two anticipated that it would arise in the near future.
This area does not seem to involve as broad a range of participants as
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rate design, although the nucleus is the same: commissioners, commis-
sion staffs, the legislature, attorneys general and consumer groups.
Utility companies are understandably heavily involved in several
states.

The participation of legislatures and attorneys general is greatest
in cases involving nuclear power plant siting. This may be a response
to Tobbying efforts in that regard.

Federal agencies do not appear to be heavily involved in plant
siting decisions. DOE was reported to have assisted two states and
the Environmental Protection Agency (EPA) and Nuclear Regulatory
Commissions (NRC) were reportedly involved in three states.

Rate Case Processing Time Limits

Fifteen states of the 42 responding have recently established time
limits for rate case processing. Legislatures were primarily involved
in initiating these programs and the only other reported participants
are commissioners and commission staffs.

Lifeline Rates

Twenty-six states of the 42 responding have considered the
adoption of lifeline rates, although only eight have succeeded in
doing so and another five are either involved in experimental programs
or awaiting final decisions. The major participant and initiator of
1ifeline rates reported has been the legislature. Other participants
in the program have been commissioners, commission staffs and governors'
offices. Consumer groups have generally shown little interest in this
area from the commissions' perspective, although this could mean that

they are directing their activities toward the legislatures, rather
than the utility commissions.
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"The only federal involvement ascertained from the commissions in
the establishment of lifeline rates has been where federal funding was
obtained to study cost-based rates in connection with a specific rate
case.

Fuel Adjustment Cliauses

Thirty states indicated they have considered fuel aajustment
clauses. Legislatures, commission staffs and commissions have been
the primary participants in the establishment of fuel adjustment clauses.
Consumer groups and consumer advocates have reportedly been involved in
very few of these state programs.

Federal participation in this area has also been limited. DOE
has not been involved in any states' programs, although FERC has
assisted two states.

Natural Gas Curtailment

Half of the states contacted have established a natural gas cur-
tailment program. Chief participants in these programs have been the
commissioners and commission staffs. State energy offices have been
more active here than in other areas. Not all the states which have
actively considered natural gas curtailment plans have adopted thenm.

DOE involvement in this area has been limited to assisting one
state through data collection, mail and phone contact and Washington
visits. FERC has been involved with nine states in the form of case
processing generic hearings and practice guidance.

Home Weatherization

Eighteen states have instituted home weatherization programs with
two other states planning to begin programs in the near future.
Commissioners, commission staffs and utilities have been the main
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participants in the establishment of weatherization programs and
utilities appear to be more involved in this program than any of the
others wnich were investigated.

DOE's involvement in this program has been significant in four
states through funding, data collection, phone or mail contact, as
well as through on-site and Washington visits. In one state, a
federal agency has assisted in determining eligibility of residents
for interest-free loans.

PROGRAM INITIATOR CLASSIFICATION

As indicated previously, a number of different organizations have
been involved in initiating programs concerning various regulatory
issues, Of course, they have not all been involved in each of the
prograns to the same extent. This section describes the frequency of
initiation activity on the part of several organizations, both at the
state and federal levels as reported by state commission staff.

A large number of organizations ranging from the governor and
legislature to consumer groups and state energy offices, may participate
in regulatory proceedings along with commissions and their staffs. The
number and type of participants may vary depending upon the issue under
consideration.

Table 5 shows the ranking of all major participants as program
initiators by issue. This table is based on information gathered from
each state concerning the participants in its own regulatory process.
These data were then aggregated to identify any apparent national trends.

The group most often cited as initiators of regulatory programs
are comnission staffs and commissioners. These two participants never

ranked below third in any of the areas considered. This could be
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explained by the fact that since they are in closest contact with these
matters on a daily hasis, many new ideas will be generated through their
efforts. It is equally likely, however, that since they are so close

to the process, they may tend to overstate their roles in initiating

new programs. The involvement of the commission and its staff will most
likely he required in all issues at some point, and it is often difficult
for staff members to recall wnhether they, or an outside organization
initiated the activity.

State legislatures were cited as the third most active participant
in the regulatory process. State legislatures were especially active
in the areas of rate case processing, lifeline rates and fuel adjustment
clauses. State consumer advacates and consumer groups were reported as
the next iost active groups.

Although the results could seem to indicate a low rate of participa-
tion on the part of several groups often associated with the regulatory
issues discussed above, this is not necessarily the case. The purpose of
these data is to show who the initiators of these programs were. This
does not imply that other actors were insignificant in the development,
establishment or implementation of the resulting programs. For example,
consumer groups are often involved in many of the policy areas discussed
nere, but may not have adequate resources to consistently initiate action.
Their activities can be reactive, rather than proactive. In other cases,
for example, the govarnor's suggestions and policy positions may be
communicated informally to those who have ongoing responsibilities in
the reqgulatory field. As a result, commissioners and commission staffs
may be reacting to outside stimuli, but still consider themselves to
be program initiators because they placed an issue on the formal agenda.

Federal Involvement

Federal involvement in state regulatory issues has been 1ow in the
specific topics examined here, with the exception of rate design and
home weatherization. The Department of Energy has provided assistance
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to states in the areas of rate design and home weatherization. State
commissions reported that this has been done primarily through funding
support, data collection and on-site visits. DOE's involvement in
generic hearings concerning rate design has been reported as significant.

The involvement of other federal agencies has been concentrated on
natural gas curtailment and rate design. The major agency participating
in regulatory activities at the state level was the GSA.

CONCLUSIONS

Participation in the regulatory process has appeared to grow
significantly in the last several years. Legislatures, intervenors and
federal agencies have taken more active roles in regulation than they
had previously held.

More than 80 percent of all the states report intervenor participa-
tion in regulation, while the others provided no information concerning
intervention. The most active categories of intervenors appear to be
private organizations (labor unions, business associations, etc.),
consumer groups, utilities and other private firms.

There has also been a significant increase in legislative activity
evidenced by the fact that almost three-fourths of the states responding
have passed legislation or amended existing laws regarding regulatory
issues since 1975. Seventy-nine percent of these states have expanded commis-
sion duties, while 36 percent have passed policy-oriented legisiation.
Legislation in the area of policy statements is becoming increasingly
important and often Timits the discretionary authority of commissions.
1t appears that while commissions are being given increasing statutory
authority in new areas, their discretionary authority is being more
carefully delineated to ensure that legislative intentions are carried
out.

0f the regulatory areas considered in this study, fuel adjustment
clauses, natural gas curtailment, plant siting and 1ifeline rates have
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received the greatest amount of commission attention. Lagging behind
in the number of commissions which have addressed the issue are home
veatherization and rate case processing time limits.

Program initiation has also bacome an important activity within
the regulatory process in recent years. Newly recognized issues and
new aspects of existing issues have drawn attention and led to the
initiation of new programs designed to address these issues. The areas
which have attracted the largest number and greatest variety of actors
in the initiation process is rate design. HMany of the other issues,
such as fuel adjustment clauses, natural gas curtailment and power
plant siting, have attracted a smaller range of new programs. Other
issuas, such as lifeline rates and home weatherization, have conme to
be associated with a specific group. For example, 1ifeline rates are
often associated with welfare issues with state legislatures playing a
key role in its initiation. Similarly, utility companies have often
taken a lead in home weatherization programs.

The most active program initiators appear to be the commissioners
and commission staffs, followed by state lTegislatures. Other programs
may participate extensively in the process, but do not initiate action
for a variety of reasons. First, many potential program initiators
make their interests known to comnissioners and/or their staffs
informally, allowing them to undertake the formalization of the process
because of their statutory role. Commissioners and their staffs may
also be able to anticipate the actions of other agencies before they
occur due to information communication networks and issue sensitivity,
which allows them to take whatever initiatives are required first.
Finally, many of the issues addressed here are technical in nature, and
other prospective initiators may not have the financial or expart
rasources to initiate activity, although they may later hacone involved.

Federal involvement in state program initiation has bzen linited,

particularly outside of the areas of rate design and homne weatheriza-
tion. In cases where federal agencies did make a contribution to
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program initiation, it frequently occurred in the area of funding.
Information obtained concerning possible federal involvement was
obtained prior to any increase in federal involvement anticipated
under the National Energy Act.

In sum, the majority of states report intervenors participating

in decided rate cases, with a nontraditional intervenor--consumer
groups--reported as the second most active type of intervenors. Three-
fourths of the state commissions reported recent legislation expanding
state commission authority, although this was sometimes accompanied by
legislation prescribing commission policies in a given issue area.
Last, commissioners, commission staffs and state legislatures were
reported as the three most active regulatory program initiators.

Participation of "outside" entities in the state regulatory process
appears to be quite extensive. It is apparent, however, that state
comnissions are reportedly the most active initiators of new programs
and that most commissions report that recent Teyislation has expanded
their duties as well as their authority.
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PART I1

HISTORICAL TRENDS IN
STATE REGULATION'

Prepared by Mary Stupnik, Research Associate, The National Regulatory
Research Institute.
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INTRODUCTION

Present day state commission regulation is the result of a complex
interaction of legal, economic and administrative factors, which have
evolved in the United States over the past 100 years. The range of
industries being regulated, the extent of this regulation and the
methods by which it is accomplished have changed over time. The process
has proven to be dynamic, adjusting to changes in technology, new forms
of business organization, political development and changing social
goals.

In a time when the requlatory arena is the focus of public atten-
tion and change is occurring rapidly, a look at the history of the
regulatory process in the United States is useful. It can provide a
perspective on the evolution of this process, identify trends, and
possibly indicate in what direction(s) it will take in the future. The
history outlined below is not detailed nor definitive. Instead, it
seeks to highlight the dynamics of regulation and the changes that have
occurred in the structure and form of state commission regulation.

EARLY ATTITUDES TOWARD REGULATION IN THE UNITED STATES
In the colonial United States, controls similar to those practiced

in England prevailed, i.e., the notion of "common calling" demanded one
charge a reasonable price and provide the good or service to all. After
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the War of 1812, many of the legal restrictions were repealed. Govern-

ment regulation was opposed. The thrust, instead, was toward competition

as the best form of control. The only public industries requiring
franchises at this time were carriers, toll roads, and waterways.

The industrial revolution had a major impact on attitudes toward
regulation. The United States economy shifted from an agricultural to
an industrial basis and as it did so the importance of pubiic provision
of goods and services increased. The post Civil War growth of corpora-
tions and development of interstate commerce changed the prevailing
forms of economic organization and served to change American attitudes
toward the effectiveness of competition as a regulatory force.

EARLY METHODS OF PUBLIC UTILITIES REGULATION

The commission method of utility regulation represented an impor-
tant departure from previous efforts at regulation. Prior to the
institution of state commissions, regulation was carried out by a
variety of other means including: judicial, legislative and contract
or franchise. Each of these methods was eventually found to be
inadequate to the task of providing ongoing supervision of industries
operating in the public interest.

Regulation by judicial decision relied upon the initjative of
injured parties to bring an issue before the courts because it violated
common law rights to adequate service at reasonable prices. This method
quickly proved to be ineffective for several reasons. These reasons
include: expense and delay involved in the proceedings; lack of
continuity; inability to take preventive measures against potential
abuse; and lack of expertise on the part of judges, particularly
regarding specific industry problems.

Legislation was the next method tested as a regulatory tool. Many
of the first public utilities were incorporated by legislative acts,

which specified the rights and obligations of the firm, special
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privileges such as easements and tax exemptions, and in some cases, the
maximum rates which could be charged for a service. These corporate
charters eventually were generalized by the Tegislature to such an extent
that the public utilities merely filed an application for a charter and
were subject to only the most general regulations if the charter was
granted. This form of regulation was found to be inadequate because
charter provisions were often either too general to be applied in specific
situations or too rigid to allow for effective regulation as industries
grew. Furthermore, legislators often lacked the necessary expertise

to write charter provisions that would ensure their intent would be
carried out, and violations could only be handled through the judicial
system, at best an expensive and time-consuming process. There was no
effort made through legislation to control entry into the various
industries because competition was still viewed as the primary regulating

force in the economy.

The failure of both judicial and Tegislative regulationled to
the development of local government regulation of public utilities
through franchises. A franchise is a grant of special privileges by a
city to a public utility based upon authority derived from the state.
The franchise typically includes provisions giving the utility the
right to occupy city streets with its equipment and to supply certain
services as a monopoly. The authority to operate as a monopoly is one
of the most significant developments arising from the franchise approach
to regulation.

The franchise method of regulation was the most widely used approach
to this problem between the Civil War and World War I, although it also
experienced significant problems. The major problems with franchise
regulation were that one could not regulate a dynamic industry through
a legal instrument whose terms were often fixed for more than 50 or 100
years at a time when the entire U.S. economy was growing very rapidly.
Another disadvantage was the limited jurisdiction of Tocal government,
whose authority did not extend past its political boundaries, although
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public utilities' service areas rapidly expanded beyond them. Finally,
most cities, particularly smaller towns, did not have the experts or
the time to keep abreast of utility industry developments, either
technological or organizational.

THE DEVELOPMENT AND GROWTH OF STATE COMMISSIONS

The first state commissions, estabiished between 1808 and 1869,
were much less powerful than their present-day successors. Only seven
states established commissions at this time. The seven include the six
New England states: Rhode Island (1839), New Hampshire (1844),
Connecticut (1853), Vermont (1855), Maine (1858), and Massachusetts
(1808); and one state in the Northwest Territory, Ohio (1867). These
commissions had no rate setting authority, little power, and dealt
mainly with railroad issues such as safety, eminent domain and property
appraisal.

The development of state commissions was given impetus by the
Granger movement of the 1870's. The political power of the Granger
movement was felt in legislatures throughout the Midwest and commissions
were created to either enforce a legislatively mandated ceiling for
railroad rates or to determine those ceilings by their own authority.

In 1876, the authority of the states to pass laws regarding prices

to be charged by a private enterprise affected with the public interest,
was challenged in the landmark case of Munn v. I1linois. The Supreme
Court, in ruling on the case, cited English common law as a basis for
permitting states to regulate those activities generally deemed to

be affected with the public interest. The commissions established
during this movement were short lived with most of them giving way to

commissions having more of an advisory role and much Tess authority.

The first modern day state commissions were established in New
York and Wisconsin in 1907. By this time the number of private enter-
prises "affected with the public interest" had grown very large due to
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technd]ogica1 developments and overall economic growth. Reform-minded
governors in these two states recognized the need for continuous
regulation based on expert authority having a statewide jurisdiction.
The Wisconsin structure, became a model for many of the commissions
established later. Rate regulation, as well as authority over safety,
uniform accounting practices, examinations, audits, and property valua-
tion were all part of the newly formed commissions' activities. The
decade between 1910 and 1920 showed the greatest amount of commission
formation activity, with almost half of all existing state commissions
being established during that decade. The other period in which a
significant amount of commission formation took place were the years
1930 to 1939, when ten commissions were formed.

THE NATURE AND EXTENT OF STATE COMMISSION ACTIVITY

There is some variation in the amount of authority given to state
commissions across the country, as well as in the scope of their
activities. Recently, commissions have become more active initiators
of energy-related programs and the scope of their activities has grown
beyond its traditional definition.

The amount of activity undertaken by commissions at any time since
the 1870's has varied, largely depending on the political climate of
the period, the amount of technological development in the utilities
field and existing economic conditions.

Each year, all state commissions are asked to submit an historical
account of significant events since their founding to the National
Association of Regulatory Utility Commissioners (NARUC) for publication.
A11 data are submitted to NARUC by the appropriate state commissions as
a self-assessment of significant historical events. Since neither
the form or substance of this information is specifically requested
by NARUC, only what the agency believes to be important in its formation
(be it date of creation, passage of a specific act, etc.) is included.
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In order to establish some sort of indicator of periods of high com-
mission activity, the statements of all the commissions were inventoried
for dates that the individual agencies thought were significant, and
therefore specifically mentioned in the 1977 NARUC Annual Report. This

information was then aggregated on a decennial basis to determine which
decades, since 1870 have shown the highest amount of commission
activity as perceived by the commissions themselves.

Figure 1 is a graphic presentation of the commissions' responses,
and shows that there is some variation in the commissions' level of
activities over time. Regulatory activity appears to have grown
steadily between 1870 and 1909. In the decade between 1910 and 1919,
activity increased significantly, which is to be expected since this is
when most state commissions were established. Activity fell off some-
what in the 1920's and increased only slightly in the 1930's. During
the 1940's commissions were less active than they had been since the
1890's. There was somewhat more activity in the 1950's and 1960's, but
it was not until the 1970's that regulatory activity reached the level
experienced in the 1910's.

Presently available information concerning the 1970's only includes
the period up to 1976. In order to extrapolate to the end of the decade,
the average percentage growth rate for all the decades was used to fore-
cast the 1976 through 1979 activity.

From this information it appears that commission activity is some-
what cyclical in nature. Peak activity periods are often followed by
periods of much less activity. The two decades in which most regulatory
activity has taken place have been the 1910's and the 1970's (assuming
trends occurring in the first part of the 1970's continue). Secondary
activity peaks appear to have occurred in the 1930's and 1960's.

The activity occurring in the 1910's included the formation of
regulatory commissions and the passage of acts defining their functions
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Decade

1870-79
1880-89
1890-99
1900-09
1910-19
1920-29
1930-39
1940-49
1950-59
1960u69

1970-79

Number of Significant Events Reported by State Regulatory Commissions

0t 70 95 20 25 30 35 40 45 50 55 60 65

S Indicates projected activity
Source: 1977 NARUC Annual Report

Figure 1: Commission Perceptions of Regulatory Activity

and scope of authority. This period corresponds directly with the
onset of widespread use of electric lighting and gas heating in homes.
Technological change and economic growth forced the public sector to
establish a mechanism that could better respond to existing regulatory
needs. The growth in activity being experienced in the 1970's is
motivated by somewhat the same causes. Public utilities have been
experiencing significant changes, particularly in the availability of
raw materials (e.g., oil and natural gas shortages), changes in tech-
notogy (e.g., nuclear power development as well as exhaustion of

45



production economies of scale) and accountability to the public.
Legislatures, governors and the regulatory agencies themselves are
responding to these changes by expanding the scope of their activities
to meet these new demands on the regulatory process. To this extent,
the regulatory activity of the 1970's is very different from the 1910's,
when establishment of the commissions themselves was most important.

The 1930's were also a period of some significance in regulatory
activity because this was generally a period of extensive government
intervention in the economy. A specific development in the public
utilities sector was the introduction of the Rural Electrification
Administration in areas of the U.S. where it was not yet economically
feasible for the private sector to undertake that activity. This
spurred private provision of electricity by investor-owned utilities
and led to the creation of several new state commissions in these
areas. Regulation in the 1960's also experienced some change and
activity because many of the issues that were publicly acknowledged
in the 1970's had already begun to take shape in the 1960's. The ,
regulatory community was becoming involved in new activities such as
plant siting issues and consumer affairs.

THE DEVELOPMENT OF FEDERAL REGULATION

The primary justification for federal involvement in the regulation
of industry has historically been the Interstate Commerce Clause of the
U.S. Constitution, which gives Congress the power to regulate commerce
among the states. These powers have been interpreted by the courts as

giving the federal government significant regulatory authority. The
commission method of regulation was adopted at the federal level,

although the authority of the several regulatory commissions was based
on functional specialties rather than the geographical model of state

commissions.

TSee Part V for a more detailed examination of federal regulation.
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RELATIONS AMONG FEDERAL AND STATE REGULATORY AGENCIES

Historically, the courts have ruled that in the case of a direct
conflict between federal and state regulations, federal regulations
have precedence. The courts have also ruled that in the absence of
federal regulation, the states should not be held back from promul-
gating their own rules in anticipation that it would have some indirect
impact on interstate commerce.

Recently a new area of concern has arisen which may require a
greater degree of coordination between state and federal government
and/or between adjacent states. Some gas and electric utilities
operate in more than one state. With the exception of the interstate
sale of bulk power, they are regulated entirely by state commissions
which may apply conflicting standards or rate setting criteria to the
same corporate entity. Under these circumstances, it is possible for
a fim to include certain costs in its rate base in one state, which
are not allowable in another state, causing customers to pay different
prices for the same service because they live in different regulatory
jurisdictions. Further, they may be paying more than their share of
the costs if utility firms were able to pass along those costs originally
proposed for customers in other states. Conditions such as these may
result in a greater need for intergovernmental cooperation both among
states and between federal and state regulatory agencies.1

IMPLICATIONS FOR FUTURE REGULATORY TRENDS

The history of regulation shows the evolutionary nature of this
field and the continuous need for regulatory institutions to innovate
as political, economic and technological conditions change. Regulation
by adjudication gave way to regulation by legislation, which was later
replaced by franchising agreements. Each of these approaches had

]See Part V for a more detailad description of federal/state relations.
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serious drawbacks, even in times when the regulatory environment was
relatively less complex. With the advent of modern public utilities
having the technical capability to provide their services at relatively
greater distances, the need for regulatory authority with relatively
wide geographic jurisdiction, expertise and continuity was evident.

This need has thus far been addressed‘by the state regulatory commission,
whose scope of authority and breadth of activity has expanded greatly
since the first modern day commissions were founded in 1907. Further
growth in technology allowed bulk interstate sales and led to federal
regulation of gas and electric utilities. Future technological advances,
such as improved power pooling techniques, may lead to the development
of new forms of regulation. The lesson from the history of regulation

is clear on this point: regulation follows technology.

Another important trend is in the growth of federal regulation of
utilities. The amount of federal regulation has grown over time as
more public utilities became involved in interstate commerce énd the
mandated scope of regulation grew. For the forseeable future there is
no reason to doubt a continued growth in federal regulation in direct
proportion to the growth in interstate bulk sales and mandated regulatory
activities. '
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PART I1I

CONCEPTS IN STATE REGULATION

]Prepared by Dr. Barry M. Mitnick, Assistant Professor of Business
Administration, Graduate School of Business, University of Pittsburgh.

49






Part 111: Table of Contents

Page

INTRODUCTION: UNDERSTANDING TRENDS AND CHANGE IN
REGULATION . . & o v o v o e e e e e e e e e e e e e e e 53
Change in the Industry . . . . . e e e e e e e e e e e e e 53
THE EVOLUTION IN THE REGULATION OF PUBLIC UTILITIES . . . . . . . 54
Four Epochs: Glaeser. . . . . . . . « + ¢« v o v v v o v o 55
Five Stages: Farris and Sampson . . . . . . . . . . . . .. 57
Four Stages: Shepherd . . . . . . . . . . ¢« ¢ o o o o . .. 62
THE LIFE CYCLE OF AGENCIES. . . . . . . ¢ o v v v v v v v v v v 64
Bernstein's Life Cycle of Regulatory Commissions . . . . . . 64
Downs's Life Cycle of Bureaus. . . . « « ¢« « o« o « « o « o« & 70
Downsian Bureaucrats. . . . . . . « ¢« . o o o 0 v . 72
Downsian Bureaucrats and the Life Cycle . . . . . . . . 74
Downs and the Life Cycle: Concluding Comments. . . . . 79
LIFE CYCLES AND EVOLUTION: CONCLUSION. . . . . . .« « o o & o & 80
Assessment of the Models . . . . . . . . . . o o o v v o o 80
Future Theory Development. . . . . . ¢« « « & v ¢ & ¢« o o o 84



Part III: Table of Contents
(continued)

IDENTIFYING TRENDS AND PLANNING REGULATION: A FRAMEWORK
FOR ANALYSIS OF REGULATORY POSSIBILITIES . . .

Regulatory Definition and Type . . . . . . . e e e e

Regulatory Choice Criteria . . . . . . e e e e e e

Type of Regulatory Means . . . . . . e e e e e e e e
Regulated Activity, Regulating Activity, and Environment . .
Regulated and Regulating Activities . . . . . . . ..

Targets in and Valued Characteristics/Impacts

of the Regulated Activity.. . . . . . . ..

Valued Characteristics/Impacts of the

Regulating Activity . . . . . . . . . . ..
Regulatory Environment. . . . . . . . . . . . . ...

CONCLUSION AND LIMITATIONS OF THE APPROACH. . . . . . . . . . .

52

Page

86

88
93
95
98
99

99

. 101

104

110

113

. 115




INTRODUCTION: UNDERSTANDING TRENDS AND CHANGE
IN REGULATION

In order to aid interpretation of the regulatory trends to be
identified, we shall explore some hypothesized patterns in utility and
regulatory evolution and some explanations for rigidity and change in

regu1at10nn]

We shall then present a framework for planning regulation,
i.e., for identifying, categorizing, and permitting choice among the
diverse aspects of the regulatory situation. Such a framework can be

used as a type of checklist to plot and anticipate regulatory trends.

Change in the Industry

Change has, indeed, been an outstanding characteristic of the
utility industry. Growth in electric power generation has been a
"twentieth century phenomenon” (Fainsod and Gordon 1941, p. 298).

The development of the steam turbine and transmission technology

are but two examples of the technology that made this growth possible.
The power utility industry has seen a steady stream of technological
innovation since its inception although some forecast that the rate
of innovation has leveled off. That the extensiveness of electricity
utilization has increased dramatically even within the second half

of electric power's roughly 80 year history of growth is illustrated
by the following remarks by a leading scholar of regulation of the
preceding generation. As late as 1941, Merle Fainsod could write:

53



Lighting and minor appliances still account for the bulk of
residential consumption. Though major appliances such as
refrigerators and washing machines are coming into wider use,
more than three-quarters of all American families are still
without electric refrigerators and more than two-thirds without
electrical washing machines. The use of electricity for cooking,
heating, and air conditioning remains largely unexploited. The
high cost of appliances, restrictive rate schedules, consumer
inertia, and lack of purchasing power all combine to Timit
domestic utilization of electricity. (Fainsod and Gordon 1941,
p. 299).

Thus regulators have faced the unenviable task of specifying
workable controls for a changing industry and consumption pattern.
The traditional regulatory commission has attempted to regulate
this changing environment through the seemingly paradoxical instrument
of writing rules and standards. It is true that regulation has
sometimes attempted to build in mechanisms to automatically respond
to change, e.g., fuel adjustment clauses. But the regulatory process
has perhaps more often been one of catch-up responses to utility and

societal change with continual, costly, interactional, rule making
or standard setting.

With the acceleration of change in the 1570s as long-term growth
patterns shifted, and power production technologies both diversified
and faced obstacles from fuel and environmental constraints, the need
for inventiveness and innovation in regulation itself has perhaps
never been so evident. Thus identification of regulatory trends can

serve the function of identifying new and promising regulatory instru-
ments for managing this change.

THE EVOLUTION IN THE REGULATION OF PUBLIC UTILITIES

Below are described models of utility and parallel regulatory
evolution. These models have not been offered solely in the context
of electric or gas utility regulation, and have been created at least
partly with the federal commissions in mind. But they clearly do

apply to the activities of state public service commissions and utilities
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and provide the beginnings of a framework from which future trends may
be anticipated.

Glaeser (1957) and Farris and Sampson (1973) have each identified
models having a series of stages in the evolution of public utilities.
Shepherd (1973, 1974, 1975)and Wilcox and Shepherd (1975) have presented
a model of the linked evolution of utilities and regulatory agencies.

Each is described below in detail and co11éct1ve1y provide a framework
to assess possible trends.

Four Epochs: Glaeser

Martin G. Glaeser (1957) specifies four overlapping epochs in
the development of public utilities in the United States. In the first,
the "promotional epoch” (colonial times until about the Civil War),
public utilities were tools for developing the country and had to be
encouraged. Glaeser (1957, p. 15) notes that "it was in most respects
a period of beginnings in the establishment of facilities, in the
exploration of their techniques, in understanding the economic principles
of operation, and in adapting to them an inherited system of social control."
Regulatory forms included common law, statutes, and franchises and charters.
Franchises encouraged development through exclusive grants of service
rights. Examples of utilities in this period include turnpikes, canals,
and the early railways.

The second period, the "competitive epoch" (about 1850 to 1900),
was characterized by intensive technological development that supplied
markets able to support several competitors. Exclusive franchises gave
way to general and permissive grants. Examples of utilities developing
in this period include railroads, who embarked on a great wave of expansion,
and electric power production.

The third era, the "monopolistic epoch" (1880s to Great Depression),
came, according to Glaeser (1957, p. 16), "after the competitive urge
had done its worst by generating in turn all the evils of cutthroat
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competition, such as discrimination and rebating and the corruption of
Tegislative bodies" and saw "a rebirth of regulation." A new regulatory
form, the administrative commission, was created to control these abuses.
But it soon became evident that, because the public utilities were "natural"
monopolies, it might be wiser to change the emphasis from enforcing and
controlling competition to one of recognizing and regulating monopolies.

The progressive movement led the change, and the railroads were subject

to it first. But, as we have seen, electric and gas utilities soon

followed with the appearance of state public service commissions after

1907.

The fourth period, that of "national coordination and planning"
(Depression to the present), has involved, according to Glaeser, the
development of national policies that join or integrate heretofore
separate regulated industries (e.g., the bringing together of railroads,
trucks, and barges in the Interstate Commerce Commission). Frequently,
both public regulation and public ownership are employed to reach the
national policy goals. The rise of public power production during the
1930s is an example.

Glaeser's description of the stages of utility development is
intuitively appealing in the depiction of a steady progress in industrial
development accompanied by regulation established in the public interest.
But it can be subject to serious criticism, not the least of which is the
question of whether his interpretation of historical events is supportable.
Much relatively recent research has argued that regulation was often
soUght by industries for their own protection, rather than being imposed
in some public interest.2 Although the distinction is not always
made clear in this recent literature, it has been argued that regulation
which is not directly sought at the outset is often "captured" later on
to conform to the industry's major interests (Hilton 1966, Kolko 1965,
MacAvoy 1965). And, despite the coordination represented by recent
legislation such as the National Energy Act, it does not really appear

that a period of "national coordination and planning" in regulation
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has occurred. The regulatory literature is full of cases and criticisms
of the lack of coordination among the Federal transportation regulatory
agencies, for example (Burby 1971).

The model inherent in Glaeser's overlapping epochs permits one to
characterize the life cycle of given utilities, as well as historical
periods in the development of utilities in general. The railroads may
be the easiest example we could take here, advancing as they did from
promotion in their early days, to competition in the post-Civil War
era, to monopolistic supervision under the ICC by the early twentieth
century, and to coordination (at least in pricing and services) with
motor carriers and barges by the end of the Depression. Electric
utilities have also perhaps passed this route, at least part way.
Because the railroad example is so prominent, however, the danger
exists that it will be generalized to apply to all utilities. But
all utilities are not like railroads. There is no a priori reason
to suppose that complex processes like regulation and economic develop-
ment can be confined into the same very few, simplified categories
or stages.

Five Stages: Farris and Sampson

Martin T. Farris and Roy J. Sampson (1973) have developed a related
model of utility development. They specify five stages in the evolution
of a utility, with some amount of overlapping of stages and with utilities
of recent origin possibly skipping an earlier stage. For each stage
Farris and Sampson (1973, p. 10) discuss the utility'’s "public image, "
the "degree of social control," and the "sophistication of service."

In the first or "promotional" stage, which is similar to Glaeser's,
the utilities were viewed favorably and highly sought, given tax
advantages and gifts including grants of land, subsidies, and other
incentives. They were subjected to Tittle restrictive regulation, a
minimum of social control and even in some cases a willingness to
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look the other way when abuses occurred. They had crude technology,

gave erratic service, and displayed primitive management and rate-setting.
Examples include canal facilities during the "Canal Era" and early manu-
factured gas and communication utilities (Farris and Sampson 1973,

pp. 10-11).

The abuses and poor performance of the promotional stage created a
negative public image for the utilities in the next period, the "compe-
titive" stage. As a result, social control was increased, with the
control taking the form of sponsorship of competing franchises as checks
against one another. Evidence is apparent in the development of
gas, transit, telephones and electric utilities, for example. Like the
promotional era, service and management were poor and although pricing
practices improved, firms had not learned the advantages of economies
of scale and remained small. The increased competition, in fact, led
to economies that hurt service further (Farris and Sampson 1973,
pp. 11-12).

In the "monopolistic" stage, the benefits of economies of scale and
monopoly were recognized and successfully sought despite initial attempts
by government to promote competition. Beginning with transportation,
however, society decided reluctantly that the monopolistic form was
inevitable in utilities. Since the perceived key to maximizing the
economic benefits of a monopoly was effective regulation, many state
regulatory commissions were established, for the most part in the early
twentieth century, to secure the benefits of monopoly while sparing
the public its abuses. Regulation was held to be a substitute for
competition. Under regulation, the public image of utilities was good
as service improved and prices fell due to regulation and economies of
scale. Social control through regulatory commissions was, for a while,
relatively effective. Sophistication of technology and management
was relatively high; modern pricing methods were developed. Abuses
in such areas as speculation and intercorporate dealing developed.

As the period ended, public disillusionment, frustration and doubt
were apparent (Farris and Sampson 1973, pp. 12-14).
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The fourth period, the "regional stage," saw expansion of utilities
to cover states and even regions. Sometimes holding companies linked
several utilities. The public image was one of exploitation, frustra-
tion, fear, and distrust. Social control responded with extensive
investigation and publicity, Federal regulation in the form of new
commissions (in the 1930s) who could deal better than the state commis-
sions with regional utilities, and the sponsorship of federal competition,
including public enterprises in such areas as power production. Utilities
grew more efficient, service quality improved, and a new and favorable
public image developed (Farris and Sampson 1973, pp. 14-15).

In the fifth stage, "cooperation," which utilities such as power,
gas, and telephone have recently entered, utilities have developed
several means of cooperating with other utilities in the same field.
For example, public and private power producers have developed inter-
connections and power pools. National power and energy planning have
been increasing. One infers from Farris and Sampson's comments about
the fourth stage that the public image of the fifth stage is good,
though they do not say so explicitly. The restrictive social controls
of the previous era are questioned in a period in which the emphasis is
on cooperation. And service levels are highly sophisticated, pricing
forms highly advanced, and management perceived as very efficient
(Farris and Sampson 1973, pp. 15-16).

Farris and Sampson's model is obviously very close to Glaeser's,
though they are more explicit about the characteristics that distinguish
the levels and permit comparisons (i.e., public image, social control,
sophistication of service and management). Farris and Sampson substitute
"regional" and "cooperation" periods for Glaeser's "national coordination
and planning" period. Increased coordination or cooperation, and
planning, does seem to occur in both models, if in possibly different
areas and beginning at possibly different times.

But Farris and Sampson may be subject to the same criticisms as
Glaeser. They present regulation largely as a public-spirited means of
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social control continually directed at and adopted to the abuses of the
industry. On the contrary, as noted above, many recent writers have
viewed regulation as something which is actually desired and even
acquired by the industry for its protection. Such a perspective would
view a period designated as "cooperation" or "coordination" as possibly
one in which the industry's partiality to the regulation is simply more
public, and its ability to consort or even collude with other members

of the industry or other utilities or other firms in related industries
is simply more biatant. "Cooperation" between public and private, or
among private, would then merely be evidence perhaps of "capture." Or
cooperation may be merely a facade to legitimize actions of the industry.
We do not need to accept these contrary views uncritically. But the
support for this and other views suggest at best an oversimplification
in the model. Perhaps both public protection, and industry protection,
have characterized utility reqgulation at different times and/or different
locations.

Farris and Sampson's praise of the efficiency of the modern utility
takes no account of the concerns of recent writers that regulation may
lead to distortions from efficiency in the operation of the regulated
firm3 as well as the disagreement over whether or not innovation is
sparked or sTowed.* 1In addition, it is not at all clear that the manage-
ment of utilities has been as efficient as Farris and Sampson claim. These
are really empirical questions that have only recently begun to receive

study, and are likely to see a great deal more in the future.

Note that both the Glaeser and Farris and Sampson models imply a
path for the evolution of regulation in their description of how utilities
have evolved. These implied models are extracted in Chart 1. Since the
original stages focus on the utility rather than the regulation, we of
course run the risk that the respective authors would not be satisfied
with these stages as adequate descriptions of the regulatory evolutionary
pattern. But we present them as part of the task of this project to
try to identify and explain trends in regulatory evolution.
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Chart 1:

Glaeser (1957)

Promotional Epoch:
common law

statutes
franchises and charters

(exclusive grants)

Competitive Epoch:
exclusive franchises -
general and permissive

grants (freer entry)

Monopolistic Epoch:
administrative commission:

enforcing competition -
recognizing and regulating
monopolies

National Coordination and Planning:

administrative commission with
integrated policies toward
several related industries

public ownership

Three Models of the Evolution of Utility Regulation

Farris and Sampson (1973)

Promotional Stage:

positive incentives including tax

advantages, grants of land,
subsidies

Competitive Stage:
Competing franchises

-established to try to
control abuses

Monopolistic Stage:
state regulatory commissions

-tried to control abuses
while getting benefits of
monopoly

-initially successful, but
utilities found ways to
get around them

Regional Stage:
investigation and publicity

federal regulatory commissions
federally sponsored competition,
including public enterprise

Coopéeration Stage:

restrictive controls questioned

Shepherd (1973-75)

Stage I:
patents

Stage II:
regulation by commission
is sought to achieve
market control, legiti-
mize the industry,
constrain interest groups

Stage III:
defense: regulatory

mechanisms protect

firm from new competi-

tion, technologies
regulatory agency has

inadequate funds, talent

to perform review process

Stage IV:
new competition and new

technology threaten to
overwhelm the regulated
situation

results:
-reversion to competition

-public ownership

-extended survival of
highly nonoptimal
regulation



Four Stages: Shepherd

William G. Shepherd's model (1973, 1974, 1975 and Wilcox and
Shepherd 1975) discusses the utility evolutionary pattern as a "life
cycle." Regulation in this Tife cycle is seen as part of a basic social
contract: a monopoly is officially granted, in exchange for a degree of
public control (Wilcox and Shepherd 1975, p. 348). In Stage I. inven-
tion of the system is often accompanied by control through patents,
after this brief period, Stage Il sees growth of the system, which may
replace an existing system, as buses superseded trolleys. The price
structure comes to refiect cross-subsidies among system users as well as
to distinguish the lucrative and barely profitable markets. The utility
actually seeks to become regulated in order to achieve permanence,
legitimacy, and market control (Wilcox and Shepherd 1975, p. 349),
whereupon the regulators promote the service, making it universally
available. Thus regulation begins in harmony with the regulated interest.
In fact, "the structure of mutual interests, the profit expectations,
and the basic terms of exchange (especially the supplier's rate level
and structure)... precede regulation" (Wilcox and Shepherd 1975, pp.
349-350). Regulation then merely legitimizes and smooths interest-
group compromises (Shepherd 1973, p. 99).

In Stage III, the utility has saturated its market and developed
its technology. It now goes on the defense. It fights competing new
technologies or tries to modify the new technologies to fit the utility's
own interests. Rate structures do not fit as well, and the utility is
confronted with challenges from users in profitable markets who are
charged more than they think they ought to pay, and from parties who
may be subject to negative externalities produced by the utility.
Regulation, meanwhile, suffers from inadequate funds and talent, and
cannot perform the review process it has accepted in exchange for
granting the monopoly. Since the utility is not sanctioned, respon-
sibility for service quality ends up with the regulators. Since the
only penalties are political, such as open criticism, which can hurt
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the regulators as ruch as the utilities, the utility and the regulators
develop a shared objective of simply minimizing political repercussions,
and avoiding redressing inequities (Shepherd 1975, p. 230; Wilcox and
Shepherd 1975, p. 351).

In Stage IV the utility finally yields to the pressures of technology
and competition and may revert to a component of a competitive system. Or
if externalities or other social effects are particularly important, it
may become a public enterprise. But regulation has followed a path of
evolution reversed from that of the utility, a path that may shield
the regulated firms and freeze their markets. Inefficiencies result
and "'better' regulation of rates--by hiring more brilliant commis-
sioners or staffs, giving them bigger budgets, etc.--does not correct
the basic structural problems or the inefficiencies" (Shepherd 1975,
pp. 232-233). Thus regulation may survive indefinitely, far beyond
the point at which it ceases to be socially optima1.5

Shepherd explicitly recognizes the 1ife cycle aspects of utility
evolution, freeing his model more from the historical period ties that
heavily influence the Glaeser and Farris and Sampson approaches. And
he tries to integrate more explicitly the parallel (and "reversed")
cycle through which the kegu]ation passes. He recognizes inefficiencies
in regulation and describes regulation as being essentially industry
protective in character, arguing that it is sought by the utility
and then used to protect the utility from competitors. Shepherd may,
of course, be going too far the other way; there may be utilities
that are relatively more efficient and utilities which do not seel
prefer regulation. This is really an empirical question that deserves
further study, though there is evidence6 accumulating that utility
regulation does in fact suffer from at least some of the criticisms
that theorists have directed at it. Furthermore, it is not at all
clear that utilities in all areas follow this pattern. "Natural"
monopoly may be necessary in the interest of efficiency for very long

periods. This may be the case, for example, in some areas of electric
power production.
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Shepherd's categories, Tike those of Glaeser and Farris and Sampson,
are really only sketched, not fully described and developed. He ack-
knowledges this, calling his stages "only crude summaries of complex
interactions” that "await a complete formal analysis" (Shepherd 1975,

p. 227, note 3). In Shepherd's model, the utility really does not go
through much of an evolution once it is established; it is the envir-
onment which changes (i.e., new competing technologies appear) and which
a fairly static utility tries to control through the instrumentality

of regulation. But there is a growing literature on aging in organiza-
tions and the processes of change which accompany and govern it (e.g.,
Kaufman 1971 and 1976; Downs 1967, Chapters 2 and 13). Extensions

of Shepherd's model could employ it.

The regulatory life cyclie inherent in Shepherd's approach is summarized
in Chart 1.

THE LIFE CYCLE OF AGENCIES

Bernstein's Life Cycle of Regulatory Commissions

Processes and patterns of change in organizations over time are not
well understood in the Titerature. Though work in those areas is grow-
ing, there is especially little about processes of creation and of
decline or reduction, and termination. These generalizations apply to
regulatory agencies, as well as to utilities and any other organizations
involved in the regulatory process. The widely cited and summarized
1ife cycle theory of regulatory agencies presented over twenty years ago
by Marver Bernstein (1955, Chapter 3), or any extension or elaboration
of it, has still not been subject to extensive empirical test (Meier
and Plumlee 1977 and 1978). Similarly, Anthony Downs's (1967, Chapters
2 and 13) explanation for the life cycle of bureaus does not seem to
have been accorded much empirical study. These works therefore remain
major, if largely untested statements, and warrant some consideration
here. They can be suggestive of the ways in which, and perhaps the
reasons why, utility regulation changes over time.
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Marver H. Bernstein (1955) has argued that although there are "unique
elements” in the experience of each agency, "the history of commissions
reveals a general pattern of evolution more or less characteristic of all,”
with "roughly similar periods of growth, maturity, and decline." The
Tength of periods may vary across commissions, and periods may sometimes
be skipped, but there is yet a "rhythm of regulation" that suggests a
"natural life cycle" (Bernstein 1955, p. 74). Of note is Bernstein's
argument that the cycle can repeat in the same agency. Four periods are
jdentified: gestation, youth, maturity, and old age (see Chart 2).

Gestation may require twenty or more years, in which a rising
distress leads to the formation or activation of groups who demand legis-
lative remedies to protect their interests. After a struggle, a statute
containing "vague language" and reflecting "unsettled national economic
policy" is passed. It is a compromise, which Targely succeeds in passage
only because of crisis or near-crisis conditions. Groups desiring the
regulation want immediate relief from abuses of business, and do not
consider longer-range goals or policy in the area. The statute will
often be out-of-date because of the Tength of the struggle (Bernétein
1955, pp. 74-79).

During the second phase, Youth, the agency is crusading and
aggressive, and operates in a conflictual environment. Lacking adminis-
trative experience, possessing vague objectives and untested legal powers,
the commission faces well-organized and experienced opposition from the
regulated groups. The agency quickly gets into litigation in order to
determine the scope of its powers, but the legal proceedings are "highly
specialized, technical, and frequently obscure" to the public. The
regulated industry tries to determine appointments to the commission and
tries to reward and punish regulators who are, respectively, for and
against them. Loss of public support and political leadership for the
regulation occurs as the groups that backed the regulation tire and
retire from the field, believing "they have earned a rest from political
turmoil;" as those who supported the legislation assume that administration
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Chart 2:
Bernstein's (1955) Life Cycle of Regulatory Commissions

Gestation:

20 years or more

sparked by crisis

marked by struggle

regulation is compromise

regulatory statute out of date when enacted

regulation emphasizes short-term over long-term considerations

crusading, aggressive in conflictual environment

agency lacks experience

agency has vague objectives

untested Tegal powers are tested, but legal process is incom-
prehensible to public

experienced, well organized opposition from industry

loss of public support and political leadership as groups who
pushed for regulation retire; regulated industry successful
in rewarding regulators and affecting attitudes

Maturity:

passivity/apathy; adjusts to conflict it faces

agency lacks Congressional and public support

acts as manager rather than policeman

relies on precedent and routine

maintains good relations with industry

most of time spent in litigation

parochial professionalism

backlog of cases develops

Congress and Budget Office refuse appropriation increases
"becomes a captive of the regulated groups"

debility

procedures sanctified

"working agreement" with industry to maintain status quo
"recognized protector of agency"

Congress and Budget Office refuse funds

staff declines in quality; poor management

agency fails to keep up with societal change

scandal/emergency/crisis can trigger new drive for regulation:
cycle repeats
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of the statute will take care of itself; as defenses in the courts are
technical and remain incomprehensible to the public; as the regulated
industry begins to have success in changing public attitudes and in
affecting the commissioners' attitudes as well by such ways as holding
out the implicit promise of a tuture lucrative position in the regulated
industry; as legislative champions find no advantage in continued
advocacy and intra-party differences are smoothed over; and as the
"inchoate, relatively unorganized (and frequently disorganized) public" is
is no match for cohesive industry groups; leaving the commission in
"splendid isolation." The zeal of the commission in its youth itself
arises to a large degree from "the general political setting," including
the prevailing ideology of the proper role of government. This of course
may be different for agencies created at different times (Bernstein 1955,
pp. 79-86).

In Maturity, the third phase, the agency undergoes a process of
devitalization. Lacking external congressional and public support, the
commission adjusts itself to the conflict it faces. It becomes more
like a manager than a policeman, and more like the business managenents
it supposedly regulates in viewpoint. It relies increasingly on
precedent and routine; precedent, rather than prospect, guides the
commission. Without external pressure, conflicts are avoided; the
agency seeks to maintain good relations with the industry and to escape
unpleasant interpersonal relations. In order to avoid trouble from
charges of unfairness that may be substantiated during judicial review,
the agency allows private parties easy challenge to its actions and
spends most of its time in adjudication. Professionalism grows in the
staff, but is parochial, and tends to encourage the emphasis on precedent.
As a result of these factors, the agency develops a large backload of
cases. Congress and the budget office will not approve larger appro-
priations to hire staff to reduce the backlogs because they believe the

agency is not well-managed. Thus the commission finally becomes a
captive of the regulated groups (Bernstein 1955, pp. 86-91).
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Finally, in phase four, 01d Age, the passivity and apathy of phase
three deepens into debility. The agency's procedures undergo sancti-
fication. It develops a fixed working agreement with the regulated
parties that leads to maintenance of the status quo and establishment
of the agency as recognized protector of the industry. Congress and
the Budget Office notice the debility of the commission and refuse addi-
tional aid, fearing that increased adherence to old procedures and
policies rather than efficiency would result. The staff declines 1in
quality, and the agency becomes more than ever dependent on regulated
industry for staff. The agency is poorly managed and exhibits doubt
about the objectives of regulation. The commissioners as a group develop
certain understandings among them which act as powerful deterrents to
efforts to improve their managerial quality. The agency fails to keep
up with changes in technology and economic organization, and is insen-
sitive to its wider political and social setting. Scandal or emergency,
ji.e., a crisis, can, however, by dramatically highlighting the failures
of the regulation, trigger a new drive for regulation. The cycle repeats
(Bernstein 1955, pp. 91-95).

Unlike Glaeser, Farris and Sampson, and Shepherd, Bernstein focuses
his 1life cycle arguments mostly on changes in the regulatory agency
rather than on the regulated party, other parts of the regulatory envir-
onment, or some combination of these. Although Bernstein's model is
probably the classic statement of the regulatory life cycle in the 1it-
erature, it can be subject to a number of criticisms (see, Sabatier 1975,
for a discussion of some of these). Bernstein mixes description and
explanation, sometimes requiring the reader to interpret reasons for
the importance or relevance of a given factor or reconstruct them from
considerations of the rest of his argument and the examp]es.7 He is
1iterary at the expense of clarity (this is also true of Glaeser to
some extent), and tends to use metaphors and dramatic language that
brighten the reading but add imprecision to the analysis. To some degree
this is a reflection of an older style of writing, but it does seem to
interfere with specification of the model.
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For example, Bernstein, after referring to the "trial by legal
combat" that occurs during initial Titigation of the regulatory statute,
writes that

The arena in which the legitimacy of regulation is attacked and
defended is highly specialized, technical, and frequently obscure.
Few non-lawyers are able to follow the legal proceedings, which
appear incredulous or mysterious to the uninitiated (Bernstein
1955, pp. 81-82).

One can infer that the significance of the obscurity of the legal
process is that the general public is unable to follow the course of the
litigation and offer support in the agency's fight against skilled utility
lawyers. But Bernstein does not actually say this. Moreover, he doesn't
state who the "uninitiated" are who are important to his model, nor does
he specify what courts and/or what parts of the legal process are the
subject of his comments. In addition, one can ask if Bernstein means
that it is the legal process alone that is technical and obscure, or
whether it is the subject of the litigation and the Tegal issues debated
that are of this character? Or is it both? The difference is important
to building one aspect of an explanation for the evolution of the agency.

Sometimes the difference between stages is unclear. In both phases
three and four, for example, Congress and the Budget Office refuse
additional appropriations, in Maturity because they believe the agency
is not well-managed, and in 01d Age because they fear increased adher-
ence to old procedures and policies rather than efficiency will result
(Bernstein 1955, pp. 90-93). It is not immediately apparent that
Bernstein has made any real distinction here.

Interestingly, Bernstein's "working agreement" seems somewhat like
Shepherd's "social contract." But Bernstein ignores the possibility that
the regulation was sought by the regulated party from the outset, for its
own protection, an assumption that is central to Shepherd's model.
Perhaps what appears with respect to consumer or "public interest"
goals as debilitation is really only evidence of effective service and
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protection. As a number of writers on regulation have observed,
regulation is often explicitly supposed to promote and protect the
industry (Sabatier 1975, p. 303).

In the end, any life cycle model requires empirical support.
Bernstein offers anecdotal support using the federal agencies, but the
generality of his model requires systematic support from the experience
of agencies at other levels, as well as more careful and complete
analysis of the careers of the federal agencies. Because Bernstein
does not specify the length of any period subsequent to "Gestation,"
however, it is hard to do this (Sabatier 1975, p. 304). Would we
really want to argue that an agency that, say, was apparently "vigorous"
and "youthful," in Bernstein's language, for fifty years and then
passed through Maturity and 01d Age in five years, to be reborn in
crisis as a youthful agency, followed Bernstein's life cycle? Maybe
it would be more accurate to describe such an agency as normally
"youthful," and Took for reasons other than an inherent life cycle
for its occasional periods of debility. Similarly, an agency that
seems perpetually in "Maturity" or "Old Age" may not be in a cycle.

It may have essentially started out that way.

But Bernstein's life cycle model is intuitively appealing. The
occurrence of initial activism, which soon fades, is a sufficiently
remarked-upon phenomenon throughout regulation to suggest the exis-
tence of underlying pattern and explanation. Bernstein colors such
a portrait well, if occasionally vague about the logic or the details.

Downs's Life Cycle of Bureaus

The Tife cycle of regulatory agencies can be viewed as a special
case of the life cycle of bureaus. Life cycle theories such as
Bernstein's that seek to explain the ultimate rigidification and "capture"

of regulatory agencies are, in fact, frequently generalized beyond the
independent commission context in which Bernstein first developed it.
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There are important differences, of course, between the so-called
"independent regulatory commission" and the regulatory office, division,
or department. The commission is a bureau that has a group rather than
single executive (though the chairman may be given major administrative
supervisory responsibility) and the relation of the regulatory unit to
the legislature and to executive departments and elected officials may
differ. Such differences, as well as others, may have consequences for

the performance of the unit, but regulatory agencies may at least have
their bureaucratic setting in common.

One can argue, however, that it is not structural differences of
this kind per se but, rather, differences in the extant incentive system
facing regulators, that best explain any performance differences (or
similarities). Structural differences, of course, may affect the
incentive system. In addition, the preferences of the regulators for
various rewards may vary, though the variation may be no different than
it is for bureaucrats in general. Anthony Downs and some other fecent
writers, mostly economists (Tullock 1965), have applied an approach of
this type to study bureaucracies, including regulatory agencies.

In spite of important differences, both commissions and offices/
divisions/departments are to some extent hierarchical, bureaucratic
units. Further, regulators in both types face somewhat similar
incentive systems that derive from the nature of the regulatory
relationship. This permits a somewhat generalized discussion of
regulatory agency behavior. We do need, of course, to remain sensitive
to the effects of structure on the incentive system.

Anthony Downs (1967, Chapters 2 and 13) has developed a model of
the Tife cycle of the bureau that, with appropriate adjustment, may be
applied to both departmental and commission forms. Among Downs's basic
assumptions are that bureaucrats can be viewed as rational, in the sense
of acting with consistency with respect to given goals, and that an
important component of their goal set (which he also specifies) includes
basic self-interest. In the rational choice approach, behavior is
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explained as the result of individuals rationally pursuing their goals
in an environment characterized by differentially distributed goal
satisfactions, i.e., in effect, differentially distributed incentives.
Downs goes on to distinguish several types of bureaucrats based on
differences in purely self-interested and in mixed motives. These types
are used to explain occurrences in the bureaucratic and, by implication,
the regulatory 1life cycle.

There are several defenses in the literature of the use of the
rational choice and self-interest assumptions, as well as the employment
of rational choice models in general (Downs 1957, Buchanan and Tullock
1962, Riker and Ordeshook 1973); we will not review them here. One
important argument is that the rational choice approach may permit
explanation and prediction of behavior in different or changing
settings, given stability in the subject's goal set.

Downsian Bureaucrats

In Downs's typology (see figure 1), climbers seek only their own
self-interest goals of power, income, and prestige; conservers seek only
their own self-interest goals of convenience and security, seeking to
retain what power, income, and prestige they have; zealots are mixed-
motive in that they possess similar self-interest goals, but also
strongly desire to achieve or implement a relatively narrow policy,
program, or concept; advocates are mixed-motive and value in addition to
self-interest goals the broader goals or functions of the organization;
and statesmen are mixed-motive and desire in addition to self-interest
to achieve goals relating to the benefit of society as a whole. Note
that the mixed goal types possess mixed goals that represent levels

of a hierarchy: organization, society, ideation (policy, concept).

Downs's typology can be produced as a subset of a systematically
generated typology of bureaucrats as agents possessing self-goals and
other-goals (see Mitnick, forthcoming 1979). A category omitted by Downs
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Self-0ther=Goal Dimension

Self-interest

Self-interest plus

Level of goal only other interest
'1nd1y1dua1 (self) only: climber -
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individual (self) plus:
individual other
organizational other
societal other
ideational other

loyalist
advocate
statesman
zealot

(a)gased on Downs (1967).

Figure 1:
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that emerges in this process may be termed the "loyalist." This is the
case in which thc bureaucrat is acting for another individual; it

essentially completes the hierarchy.8

Identification of a "loyalist" type should have utility beyond
pointing out how the Downs typology is perhaps incomplete when more
svstematically generated. Loyalists may play major roles in situations
where, for example, a charismatic figure heads an agency over a relatively
Tong period of time (e.g., J. Edgar Hoover), or an elected official seeks
to gain control of a bureaucracy by appointing lTower level officials who
are loyal primarily to nhim.

Downsian Bureaucrats and the Life Cycle

Downs (1967, p. 5) argues that bureaus originate in one of the
following ways: They are begun either by: (1) followers to perpetuate
the ideas of a charismatic leader, (2) groups who see a need to perform
a given function, (3) as a division split off from an existing unit,
or (4) through the entrepreneurship of a group promoting a policy that
gains support. It would appear that all except the first type may often
apply to the founding of regulatory agencies, though the first type
is conceivable where, for example, a social movement is headed by such
a leader.

Once started, the bureau is dominated initially by advocates or
zealots, must seek external support to survive, and begins to grow rapidly.
Those who pushed for the establishment of the bureau, whether followers of
a charismatic leader, groups seeking to have a function performed, or
entrepreneurs for a policy, are likely to be represented in the personnel
of the agency whose activities they care so much about. In addition,
zealots who pushed for separation of a bureau from the larger unit may
also be found in the new bureau. Note that the followers of the charis-
matic leader may be labeled "loyalists" in our extension of Downs's
model. Members of the larger unit from which the bureau is split off
may install loyalists in the new agency to retain control. Where groups
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external to the government have sought the new agency, it is likely that
members of these groups will be placed in it in leading positions. At
any rate. recruiting for the new agency will probably be most successful,
of course, among those who favor the agency.

This description is somewhat consistent with Bernstein's discussion
of the phase of "youth," in its depiction of the likely crusading spirit
or zealotry of the early agency. But it is also consistent with a view
of regulatory establishment that emphasizes protection of the regulated
party, e.g., Shepherd. The regulators could conceivably be active
advocates of promotion of the 1ndustny.9 This is an aspect that, as
with the rest of life cycle analysis, requires empirical study.

The agency must convince groups with influence over needed resources,
e.g., key elected officials and the legislature, that the agency's
services are desirable. Zealots and advocates will seek support both
to allow continuation of their program and organization, and to simply
satisfy their own self-interest in survival of the agency. Similarly,
we can argue that loyalists will seek support both to serve the interests
of their principal and to help themselves. Recall that Bernstein implies
that the loss of public support in the early career of the agency is
an important factor in the capture of the agency.

A bureau is said to reach its initial survival threshold when it
has reached a size sufficient for it to offer useful services, and an
age sufficient for routinized relationships to have developed with its

major clients (Downs 1967, p. 9). It is especially vulnerabie before
this point. This threshold is generally attained after a period of
| rapid growth. Bureaus that split off have often already reached the
threshold. Bureaus born new try to build up to it rapidly before being
blocked by other bureaus or by groups which oppose their functions, or
before they run out of resources. Newly established bureaus whose
zealots have active counterparts in their environment may be relatively
more succesful. We can add that loyalists may count on their powerful
principals to supply or mobilize sufficient support to guarantee the

bureau's attainment of such a threshold.
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The major effects on the growth and decline of bureaus have their
sources in factors in the environment of the bureau, though relatively
small changes in the composition of the personnel in the bureau may have
substantial impact. Downs argues that if officials in key posts are
preponderantly of one type (conservers, zealots, etc.), "the bureau and
its behavior will be dominated by the traits typical of that type"
(Downs 1967, p. 11). He explains the dynamics of growth and decline
largely in terms of changes in bureau composition due to changes in the
environment. Acceleration in growth may begin when the bureau's social
function gains in importance and the bureau's sovereign directs it to
expand. The expanding bureau atrracts climbers, who see opportunities
for advancement, and scares away conservers. The climbers rise, so that
the bureau is increasingly directed by them. The climbers innovate and
seek expansion in order to better themselves. The bureau requires inno-
vators to serve its expanded function. So growth accelerates. Brakes
on acceleration include competition from other bureaus, the increasing
difficulty of getting impressive results as the organization grows larger
and more complex and encounters problems in drawing more talent to an
already talent-rich agency, and the internal check of conflicts among
ambitious climbers.

Deceleration mirrors acceleration up to a point. Forced by a decline
in the importance of its social function due to decrease in size, the bureau
finds that climbers jump out of the bureau or lose hope of substantial
promotion and become conservers. The bureau is then less willing and
able to take advantage of innovation and expansion opportunities. The
deceleration is not perfectly symmetrical with the acceleration because
the climbers who remain will still rise more quickly than the nonclimbers;
because the number of high positions sought and filled by climbers will
rise faster during acceleration than it falls during deceleration; and
because of the argument that since all officials, including both climbers

and conservers, resist a drop in their resources, the resistance to
reduction wiil be greater than the enthusiasm of growth.
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In general, Downs argues that bureaus will seek to expand because
an organization that is rapidly expanding can attract better personnel
and more easily keep the best personnel; can provide personnel in
leadership positions with increased power, income, and prestige if
expansion is successful; can reduce internal conflicts over scarce
resources and rewards; and can improve the quality of its performance
and its likelihood of survival (which may satisfy both loyalty and self-
interest). In addition, public bureaus may seek to expand because
officials are not subject to the market constraint of measuring marginal
gains against marginal costs; they receive greater rewards for increasing
rather than for reducing expenditures. Note also that expansion of agencies
in which loyalists play a major role may also satisfy the desire of

the loyalists' principal for more power, as well as satisfy the loyalists'
own self-interest.

Downs (1967, p. 18) introduces a 1ife cycle simile by noting that
"bureaus, like men, change in predictable ways as they grow older." In
particular: (1) They learn to perform better. (2) They develop for-
malized rule systems that cover more situations and in effect record
the bureau's experience. This improves performance in previously
encountered situations, tends to divert officials from social function
performance to rule conformity, and increases the structural complexity
of the bureau and its consequent inertia from sunk costs. (3) They
shift their goals in practice from performing certain social functions
to survival as the growing rule structure increases the importance of
conservers., (4) They modify the formal bureau goals in order to guar-
antee the survival of the bureau's administrative mechanism. This stems
from the career commitments of officials who wish to avoid losing the
sunk costs of building status and seniority, looking for a new job
that is harder to get at higher ages, and so on. (5) Their administrative
component increases, because lower level workers are discharged first
in shrinkages; because the greater number of functions performed by
the older bureau requires more coordination; and because, unless modern
business machine technology happens to be applicable to administration,
the production or lower level jobs may be more subject to mechanization,
which is more 1ikely to be introduced with age.
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The effects of age lead Downs to cite his "Law of Increasing
Conservatism: A1l organizations tend to become more conservative as
they get older, unless they experience periods of very rapid growth
" Thus "the older a bureau is, the less likely
it is to die" and "the best time to 'kill' a bureau is as soon as
possible after it comes into existence" (Downs 1967, p. 20). In addition,
older bureaus usually serve a broader scope of social functions. This
is because bureaus acquire additional functions to protect themselves
as their original social functions decline in importance. But they
still perform the older functions: "As time passes, bureaus, Tike
private firms, tend to diversity to protect themselves from fluctuations
in demand" (Downs 1967, p. 20).

or internal turnover.

Recall that Glaeser observed a tendency for regulatory agencies in
his last evolutionary "epoch" to combine regulation and policymaking in
several previously separately treated, but related, areas. Thus the
Interstate Commerce Commission (ICC) brought in competing transportation
means and was to develop a National Transportation Policy; the Federal
Power Commission (FPC) added transmission Tines, gas, and some securities
regulation to electric power regulation. Farris and Sampson noted
regional expansion and increased cooperation among utilities in their
later stages. Shepherd noted a tendency for later regulation to bring
under control competing new forms, though on terms favorable to the
already regulated industry. All of these observations may be to some
extent consistent with Downs's comment regarding diversification of
functions served by the bureau. Shepherd and others may argue that
diversification of regulation is evidence of industry protection at
work, but we can offer a perhaps equally convincing hypothesis: diver-
sification is evidence of a regulatory agency protecting itself, i.e.,
bureau protection at work. In addition to industry, consumer, and
public interest protection theories of regulatory origin (Posner 1974),
it is possible to offer a bureaucratic theory of regulatory origin
(see Mitnick, forthcoming 1979). The capacity of the regulatory agency
to control its environment may facilitate such protective strategies
as diversification in coverage (see Mitnick 1978d).
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Downs argues that bureaus die when their social functions are not
important enough to draw sufficient resources. This may occur because
the basic functions decline in importance, the bureau performs them
inefficiently, or some other bureau performs them better. But established
bureaus are unlikely to die: (1) bureaus will alter their functions to
survive; (2) clients, who often don't pay the costs of bureau services,
pressure for their continuance past the point at which the services are
justifiable; (3) some clients of the bureau obtain such large and
irreplaceable net benefits even when others do not that they continue
to press for the service; (4) the absence of the quid pro quo exchange
of the market hides situations in which maintenance of the service is
unjustifiable and permits the self-interest of bureau members to operate
to keep it alive; (5) bureaus are more reluctant to engage in conflict
with other bureaus than firms are with other firms because the competition
would not be impersonal (the opponent would be more obvious) and such
competition is not needed for survival, and because bureaus in conflict
would attract the investigatory attention of the central allocation
agencies (e.g., legislature and budget office) and public criticism by
the bureau's opponents; (6) the large size of bureaus enables them to
survive fluctuations in resources; and (7) even if a bureau cannot
attract enough external support to go it alone, it might survive by
getting another expanding bureau to absorb it (Downs 1967, pp. 22-23).

Downs and the Life Cycle: Concluding Comments

Compared to the life cycle/evolution models described earlier,
Downs's is better developed and, with the possible exception of Shepherd,
more explicitly explanatory in approach. But though his explanations
are superficially deductive and logically developed, they are not very
well organized. He does not identify or label stages in the cycles
(there may be none - there is no reason to suppose that 1ife cycles
are linear progressions), but even when he asserts there are a certain
number of stages, he does not bother to specify them. His presentation
is more a logical linking of intriguing insights, than a model with a
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clearly defined overall structure. One can extract some structure,

or use the basic arguments to develop a model, but it is easy to

develop special cases and exceptions. Downs's model requires a more
careful specification of the conditions under which it will be operative,
including the impact of organizational structures on the incentive
system, as in the case of the commission form. Though Downs tries to

be deductive, he clearly assumes certain features of the agency and

its environment that are not made explicit. As a result, generali-
zation may be perilous.

Still, one must admire the sheer density of the analysis, including
the number of insights, reasons, and small explanations distinguished,
as well as the promise of an approach like the one he takes if developed
more carefully.

LIFE CYCLES AND EVOLUTION: CONCLUSION

Assessment of the Models

In Chart 3 we summarize some criticisms that apply to all of the
1ife cycle models.

Perhaps the most important caution that can be made about the
foregoing discussion of evolutionary patterns and life cycles in regu-
latory bodies and those they regulate is that it is based largely on
anecdotal evidence, casual observations, and apparent patterns in a
few agencies or industries. Shepherd probably goes farther than any
of the others in trying to attach his analysis to events in a broad
range of phe subjects studied (see his chart relating utilities to
approximate dates of passage through his stages; Wilcox and Shepherd
1975, p. 349). But far more in the way of empirical verification is
needed.]O Life cycle or evolutionary stages analysis may turn out to
have more heuristic than explanatory or predictive value.
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Chart 3: General Criticisms of Existing Life Cycle Models

Lack of rigorous empirical support.

Poor specification in models in general.

Relatively unitary treatment of organizations.

Questions regarding correctness of life cycle metaphor, regularity
of stage emergence, existence of stages, cyclical nature vs. evo-
lutionary nature of flow.

Lack of careful consideration of intra-stage evolution.

Vague specification of stage boundaries.

Lack of careful specification of explanatory developmental processes;
frequent emphasis on description over explanation.

Failure to perceive components of regulatory system as open, adaptive
subsystems in an interdependent system.

Failure to explicate processes of external access or influence in
system, as well as developmental patterns for other components of
the system, such as interest groups.

Failure to comprehend vast variation and complexity in units of
analysis and system.
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Most models are, in addition, poorly or vaguely stated and
organized, and are imprecise or ambiguous about stage and developmental
characteristics.

Many aspects of the life cycle that would aid explanation of agency
and utility behavior have yet to be addressed. Some of the authors, of
course, such as Glaeser, put far more emphasis on description of the
phases than on explanation of why they occur in the form they do and
how they originate and evolve into later stages. There is a general
need to incorporate organizational variables, and variation, in a more
complete and systematic way. The question of whether organizational
development in utilities and in agencies is evolutionary or truly cyclical
and repeating, and the consequences of the answer, need closer attention.

Models tend to treat all organizations as either unitary bodies,
black boxes that behave as single persons might, or as bodies in which
one or a very few rational types of individuals determine the organiza-
tion's course. But organizational action may be a resultant of the
behavior of individuals in a collectivity, none of whom has complete
control over organizational outputs (or goal-setting). The problematic
nature of organizational goals has long been recognized (Georgiou
1973). In the political science literature, the utility of recogniz-
ing alternative levels of analysis in organizational settings has
also received recognition (Allison 1971).

The 1ife cycle metaphor itself may be misleading. Organizational
careers may not be 1ike Tives that begin at birth and pass through
discernible stages. Organizations may start (and stay mostly at) one
stage, whether it is "old age" or "youth." Organizations may not
cycle; they may evolve one-way. And there is no reason to suppose
that the evolutionary process can be conceptually decomposed into a
series of stages; a seamless evolution may be a more appropriate
depiction. If organizations do evolve into new statuses that may be
considered stages, they must also evolve within stages. The nature
of the changes within stages, and the boundaries that separate stages,
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are not made clear. In general, life cycle models, though purporting

to describe organizational dynamics, are remarkably static. They provide
pictures of subsequent stages, describe some processes or behavior or
interdependencies that seem to lead to changes, but rarely provide

clear statements of carefully explicated and linked developmental pro-
cesses that explain the evolution or Tife cycle.

Except for Shepherd's analysis (and even in his discussion the
detailed changes in the regulatory body are not explicated), the evolution/
1ife cycle theories do not treat the units of study as comprising a
system. The stages through which regulators pass are probably intimately
related to the stages of the regulated party. In addition, if the other
elements in the regulatory environment (e.g., interest groups) pass
through characteristic stages (or are encouraged or induced to pass
through some series of stages due to the interaction of the central units
of interest), it would in general be necessary for full understanding
to include them. Similarly, patterns or processes of external access
or influence that characterize this interactive system are not well
described. Any unit in the overall regulatory system may be treated
as an open, adaptive system (Fiorino and Metlay 1977).

Implicit in some of the stages we have discussed, for example, is
a possible Tife cycle pattern for public interest groups. Thus
Bernstein notes the initial activism of such groups in response to
the crisis conditions that lead to founding of the commission. This
activism fades after the agency's formation, but is revived as the agency
in 01d Age fails to respond to a renewed crisis. An analysis of the
dynamics of the growth and decline of interest groups could have impor-
tant consequences for the explanation of regulatory life cycles,

especially if, as Sabatier (1975) argues, constituency activism may
help prevent agency capture. !l

Finally, both industries (and other regulatory subjects) and

agencies exhibit vast variation in all of the aspects sought to be
described, explained, or included in Tife cycle models. Organizational
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and systemic structures, personnel, regulatory controls, environmental
political, social, and economic conditions, and so on, present a vast
array of contingencies that are subject to condensation and simpli- -
fication (or, simply, lack of consideration) in existing life cycle
formulations. Such complexity has led at least one writer to dismiss
the feasibility of developing a theory of regulation as almost a
Jogical impossibitity (Wilson 1976, p. 702).

Variation and complexity are problems in the study of almost any
social setting. Given the foregoing criticisms, however, the utility

of 1ife cycle analysis beyond heuristic value remains to be demonstrated.

Future Theory Development

Life cycle theories are somehow intuitively appealing ways to
represent observed change in the careers of regulatory organizations.
They could perhaps aid us in understanding trends in regulatory behavior.
Their present status as satisfactory descriptive or explanatory mechanisms,
however, is questionable. There is clearly a need to specify the models
more carefully, to include or deal with internal and external (and time

dependent) complexity, to subject new as well as developed models to
empirical test, and so on.

Of key importance to the development of a better understanding
of change processes and patterns in the regulatory system is further
work on what could be called the bureaucratic or bureaucratic protection
theory of regulation. Public organizations are not passive and/or
defensive responders to client-manipulated incentives or disincentives.
And they are not merely collections of individuals with different goal
sets who respond rationally to the available distribution of goal satis-
factions. Regulatory organizations possess, almost by definition,
unusual powers to regulate and control their environments. They are
characterized by different structures (e.g., commission vs. bureau form)
and different technologies of regulating (e.g., routine vs. complex).
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They are adaptive in that they can both affect and be affected by environ-

mental change. Different structures, technologies, and environments
can, of course, be understood as contingencies affecting extant incentive

systems. But the temptation to reduce all explanations of regulatory

behavior to simple rational choice calculations involving individuals
should be resisted.

A related problem arises in any collective decision making in which
the aggregated choice of many individuals must be ascribed to a single,
rationalized point of view, or in which an explanation is sought by
deducing single or consistent reasons or motives from collective actions.
Examples include multi-member courts (where the problem is solved by
permitting reporting of differing concurring opinions) and university
promotion and tenure review committees (where reporting of reasons to
the candidate may simply be discouraged).

Having made the argument for sensitivity to organizational com-
plexity, we do note that simplified but satisfactory explanations for
general purposes can sometimes be constructed. At a fairly abstract
level of explanation it would not be inaccurate, for example, to speak
of a "bureaucratic behavior theory" of regulation in contrast to
"industry protection" or "consumer protection" theories among possible
alternative theories. Explanations falling under the bureaucratic
theory would derive importantly from the goals of bureaucrats and
indicated rational behaviors given extant structures, technologies,
and environmental contingencies. Resultant collective behaviors would
still be included even if intended by no individual. Industry protec-
tion and consumer protection theories, in contrast, would explain
regulatory behavior largely in terms of actions by industries or
consumer groups following their goals in the given regulatory area.
Any complex resultant collective behaviors could also be included.

At any rate, adequate models or explanations of general regulatory
behavior as well as evolution or life cycles probably awaits study of
the components of the regulatory system as the organizations that they
are.
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IDENTIFYING TRENDS AND PLANNING REGULATION:
A FRAMEWORK FOR ANALYSIS OF REGULATORY POSSIBILITIES

A major purpose behind a goal of identifying and assessing trends
in regulation is to permit agencies to anticipate change and/or to
select and design effective regulatory instruments. Thus trend analysis
may be seen as an aspect of the general problem of planning regulation.
In this section, we shall develop a framework that can serve as a kind

of map or "checklist" of the regulatory process and its environment.
This framework can facilitate the identification and categorizatioh of
trends in each of several component areas. Hopefully, such a framework
could lay the foundation for a capability to design rationalized and
workable regulatory means.

Indeed, a major challenge to planning at all levels of government
is the need to manage the forms and impacts of the recent growth in
public regulation. Regulatory expansion has been characterized by a
multiplication of noncoordinated, narrow mission-oriented regulation
at all levels of government (Lilley and Miller 1977; Weidenbaum 1977).
The costs of regulation have been estimated as quite considerable,
with 1ittle governmental recognition of the magnitude and distribution
of these costs (DeFina 1977; Weidenbaum 1978). Regulatory missions
often conflict with one another and with other public services both
in formal aims and in actual practices and impacts (Burby 1971;
Kohlmeier 1969).

The range of responses to the conditions described above has ranged
from defense of the need for regulation in particular areas to a general-
ized call for regulatory reform in a variety of areas (e.g., U.S. Senate,
Committee on Governmental Affairs 1977-78), to arguments for wide-scale
deregulation (e.g., Stigler 1975). But both reform and deregulation
require prescriptive knowledge bases. Reform requires the ability to
match given regulatory means and impacts with policy goals, and both
reform and deregulation require the ability to measure and manage transi-
tions to the new states.
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Theoretical knowledge for reform design and transition management
is, unfortunately, lacking. Past efforts (Bernstein 1972) have been
characterized by largely ad hoc prescriptions for removing specific
abuses. They have been unguided by systematic knowledge of regulatory
design and impacts. It is only recently that the basic regulatory
methods and organizational structures have begun being subjected to
systematic comparative analysis (Mitnick 1977 and forthcoming 1979;
Buchanan and Tullock 1975; Samuels and Schmid 1976; Vladeck 1975).

A framework like that we present can facilitate such systematic analysis
of regulatory means.

Although the recent literature seems to treat it as so, regulation
is not a solely federal issue. Planning for regulation and its impacts
is of course necessary both at and across all levels of government.
Regulatory burdens (and, occasionally, support for administrative costs)
is regularly shifted across or shared across levels; federal direction
and support for state strip mining regulation under the Surface Mining
Control and Reclamation Act of 1977 is a case in point. In some regu-
latory areas, there does exist a literature detailing the functioning
and impacts of lower-level regulatory legislation and administering
bodies. Taxi regulation, which displays some of the classic dysfunctions
jdentified in criticism of regulation from the perspective of economic
analysis, is a notable example (Eckert 1973; Kitch, Isaacson, and
Kasper 1971). But such instances are exceptions.

bThe need for knowledge in regulatory planning extends beyond measur-
ing and remedying regulatory performance at all levels of government.
Regulatory impacts have both direct and indirect or “ripple" effects
on other public services. For example, patterns. of regulation of
municipal transportation which have prohibited jitneys, limited the
extent and raised the cost of taxi service, and preserved or extended
the 1ife of Tinear public transportation systems 1ike trolleys and buses,
may have had major impacts on community development and residence patterns
(Eckert and Hilton 1972). Thus regulatory interactions with and impacts
on other public services must be considered, as well as nonregulatory
goals of public action.
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The framework presented in this section therefore aims at facilitat-
ing design and impact assessment in regulation. It is divided into
consideration of regulatory type, regulatory choice criteria, type of
regulatory instrument or means selected, and analysis of the activity to
be regulated, the regulating activity, and their environments.

Requlatory Definition and Type

Central to the problem of designing and assessing regulation are
the questions of regulatory identification and basic classification.
These are not.trivial concerns; "regulation" is defined in the literature
relatively rarely and usually inconsistently (Mitnick 1978b and forth-
coming 1979). And many behaviors with an essentially regulatory charac-
ter (and which could therefore be subject to analysis using evolving
approaches in areas traditionally considered "regulatory") have not been

recognized as such (e.g., government self-regulation, Wilson and Rachal
1977). ‘

Definitions of "regulation" have treated the term in the differing
senses of: gquided direction, regularization, dynamic correction, symbolic
busywork, coercion, political process, and resultant of regulator and
regulatee acting within and constrained by a particular environment (for
citations, see Mitnick 1978b and forthcoming 1979). Regulation in
practice, of course, can be prohibitive policing, mediating, filtering
or buffering, or promoting; the common image of regulation as constraint
can be misleading.

It is perhaps most general and most useful, however, to view regu-
lation as an interference of some sort in the activity subject to regu-
lation (Mitnick 1978b and forthcoming 1979). What otherwise would occur
is diverted, blocked off, restricted, or altered in the alternatives it

presents for choice. But the activity subject to regulation is not
replaced or directly performed by the regulator itself; the regulator
retains an external or third party status. Since the interferences of
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regulation are formally intentional or purposeful in character, regulation
may be defined as the intentional restriction of a subject's choice of
activity, by an entity not directly party to or involved in that activity.

This very broad and inclusive definition can be narrowed further by
specifying the character of the restriction (policing), the nature of
the intention (a rule prescribed in the public interest), and the nature
of the regulator and regulatee (public administrators, and private parties,
usually either individuals or firms).

By narrowing the broad definition in this way, we are really defining
only one type of regulation, that in which public regulates private. But
the scope of regulation is much wider. Four possibilities of regulation
among public and private parties are depicted in figure 2 (on this, see
Mitnick 1978a).

"Traditional" regulation (category I), the independent regulatory
commissions, involves controls directed by a public regulator on the
private sector. Criticism of regulatory performance has often included
the observation that, in practice, the direction of interference or
control is opposite (category II); regulatory outputs tend to correspond
to the interests of the regulated party rather than those specified in
the formal regulatory authorization, e.g., legislation. Thus such
"capture" could be understood as a kind of reverse regulation.

Public agencies often regulate other public agencies (category III),

such as when they monitor affirmative action compliance or performance
under grant programs. Here the (admittedly sometimes problematic)
distinction between definitional "regulation" and direct programmatic
authority or control must be observed. Wilson and Rachal (1977) have
recently commented on the problems attending what we have called "govern-

ment self-regulation” (Mitnick 1978a).

Finally, "private self-regulation" (category IV), which would seem
to be a paradoxically titled form given traditional areas of focus, is
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actually extremely common. Private as well as public legal systems exist
(Evan 1976) and private agreements in such areas as product specification
standardization (e.g., stereophonic recordings and equipment) can be
viewed as regulatory in character.

These categories can be further subdivided. In addition to
distinctions based on the nature of the actor and direction of control,
regulation can be characterized by the objects of regulation and
the levels of analysis at which regulatory controls are directed.

In figure 3 regulatory types are identified by level of analysis
(intra- versus inter-organizationl) and by activities or behaviors at
which regulatory interferences are directed. These interferences then
involve control of individual behavior or of activities with direct
impacts on people (e.g., "social" regulation such as safety standards
and EEQ) versus control of instrumental market activities (e.g.,
"economic" regulation such as entry or price controls). Under the intra-
organizational level we include controls directed at individual organi-
zations rather than at relations between organizations or the overall
structure of an inter-organizational set or industry. Figure 3 also
offers one or two examples of the controls or regulated areas in each

categor‘y.]2

The consequences for regulatory policy design follow directly.
Given the basic definition of regulation, one can ask, is and should
any public action in the subject area be requlatory? If the action is
to be regulatory, through which basic regulatory type should it be imple-
mented? Furthermore, at what activities and at what Tevels should the
regulatory interferences be directed?

To inform choices of this character, a better understanding of
the advantages and disadvantages of each of the regulatory types in
various settings is needed. When, for example, is "traditional" regu-
lation preferable to industry self-regulation? Under what conditions
(if any) is it societally desirable to promote (and thereby regulate)
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industry indirectly through permitting "capture"? Regulation of what
kinds of activities, and at what levels of analysis, are likely to be
more or less successful? "Economic" regulation, for example, especially
that which is directed (in effect) at controlling or reducing the un-
certainty in firm environments, has generally come to be supported by
the regulated firm (possibly as in category II in figure 2). "Social"
regulation at the intra-organizational Tlevel, concerned largely with
non-production-oriented interferences with individual behavior, has been
opposed (possibly as in category I in figure 2). Such "social" regu-
lation can constitute a challenge to the jealously guarded prerogatives
of organization managers.

Decisions on basic regulatory design alternatives should, of course,
rest on specified and well-developed choice criteria. Thus a major part
of any framework for regulatory design and assessment should be such a
set of rationalized criteria. This is not to say, of course, that
design decisions are usually made this way. Usually only a restricted
set of criteria (if any) are used, and reliance is usually placed on
traditional or customary regulatory means (e.g., standards) without much
analysis of significantly different alternatives. The criteria that are
customarily relied on can, of course, change over time, and we should
therefore be prepared to plot trends in such change.

Regulatory Choice Criteria

The variety of possible regulatory choice criteria is of course
enormous. Rather than offering a list of common criteria, we will,
first, briefly discuss the ultimate common justification for public
action (the public interest) and some of its common regulatory variants,
and, then, present several categories within which choice criteria may
be expected to fall.

The "public interest" is, of course, a concept that has taken on
a large and diverse set of meanings. Some critics argue that the concept
has become so inclusive as to become equivalent to "whatever the
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government does." General standards used in regulation include: "just
and reasonable rates, undue preference or prejudice, public convenience
and necessity, discrimination, discouraging membership in a Tabor organ-
ization, bargaining in good faith, unfair methods of competition. . ."
and so on (Friendly 1962, p. 8). Because phrases such as these are so
vague, they can be used to support conflicting actions or to justify
virtually any expedient action (see, e.g., Bonbright 1961, pp. 27-28;
Mitnick, forthcoming 1979).

It is possible, however, to systematically classify conceptions of
the public interest, although the dimensions used in classification may
be fairly abstract. Public interest conceptions can be categorized
according to the number of sets of preferences (e.g., number of diverse
views of public action) required to be considered and the state of
agreement among them; the requirement of the existence of a holder of
the public interest conception; the level of the holder (ideational,
individual/group/organizational, systemic); whether participation
(e.g., voting) is required of the holder or if determination of the
pubTic interest is purely passive or investigatory in character; and
whether the determination is rule vs. non-rule governed (see Mitnick
1976).

Although useful in categorizing broad conceptions of the public
interest, such an abstract classification may not permit identification
of criteria that can be used directly to evaluate and choose among
alternative regulatory means. At any rate, basic public interest
conceptions are usually specified or taken for granted as implicit
in the governmental decision-making structure (e.g., the democratic
participatory values formally inherent in a representative system).
Thus we need a set of intermediate, substantive, contextual goals.

Useful intermediate goals should (1) relate to aspects of both the
regulated activity, e.g., impacts of trade practices, and the regulating
activity, e.g., aspects of procedures of the regulatory agency. This
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distinction is rarely made, but can be crucial in evaluating forms of
public action; reliance on traditional regulatory means often conceals
implicit decisions on goals. The goals can, furthermore, (2) relate
both to the activity by itself, and the activity with its environment
(i.e., relating to its impacts). Finally, goals can (3) relate to
particular aspects of the activities (whether regulated or regulating).
These can be divided into the quality of activity performance; existence,
maintenance, and support of the activity; and evolution and development
of the activity. These distinctions, together with some examples, are
depicted in figure 4 (see Mitnick, forthcoming 1979).

Planning in regulation can then involve a systematic survey and
choice among these intermediate goals. At any rate, the typology can

sensitize planners to the variety of potential (and possibly implicit)
regulatory goals.

Having examined the goal set, we turn to consideration of the basic
means to be selected by these goals.

Type of Regulatory Means

Two very general kinds of regulatory interference that can be
directed at both regulating and regulated activities are "incentive"
and "directive" mechanisms. These can be contrasted for their relative
advantages in regulatory interference in both kinds of activities. We
shall take the view that regulatory means should be seen as manipulable
and adaptable to situational constraints, given choice of evaluative
criteria. New regulation will not be seen as necessarily involving
merely incremental adjustments in or reorganizations of existing, tradi-
tional regulatory approaches.

"Directives" may be understood as instructions for behavior that
circumscribe individual choice of activity. Usually, either explicit
or implicit in the instruction will be the threat of negative "incen-
tives" such as coercion or the withdrawal of presently received or
promised rewards.
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Aspects of
Activity

Regulating

Activity

Regulated

Activity

Activity with

Activity with

Activity Environment Activity Environment
by Itself (Impacts) by Ttself {Tmpacts)
Quality of efficiency equity efficiency safety,
Performance in regulating in dealing in regulated equity in
procedures with public industry requlated
industry
Activity reliability impacts stability, impacts of
Existence, in regulatory of regulatory reliability in activity
Maintenance, procedures stability on regulated reliability on
Support regulated industry suppliers of
industry industry
Activity innovation impacts innovation, impacts of
Evolution in regulatory of regulatory growth in activity
and Devel- procedures innovation on requlated industry innovation or
opment other agencies growth on community
Figure 4: Typology of Intermediate Goals




"Incentives" are transmitted in relations in which a positive
reward (or reduction in a negative reward) is linked to particular
choices of individual activity. Unlike directives, the subject indiv-
idual is not instructed, or directed, to perform the given activity;
he retains some discretion or choice regarding performance. (On the
definition of "incentive," see Mitnick, Backoff, and Rainey 1977;
Mitnick, forthcoming 1979).

Directive means include traditional administrative rules, standards,
prohibition, and so on; incentive means include auctions or permit
markets, tax incentives, effluent charges, and subsidies.

There is no clear pattern of superiority in selection of one general
means over another; the literature, while burgeoning, has not yet defini-
tively established the conditions under which each means would be
indicated. The literature can provide, however, some indications of
conditions favorable and unfavorable to adoption of a particular means.

At present, ad hoc or experimental trade-offs must be made among these
indications, subject to contextual factors.

Incentives, for example, appear superior in terms of such factors
as promotion of innovation, flexibility in application, cost of admini-
stration, and enforcement costs. Directives appear superior in such
areas as initial information cost (incentives can require information
on the particular preferences and behavioral responses to which they
are directed; directives can rely on the more certain impacts of threats
of coercion), effectiveness in crisis (less of a lag in response), and
predictability and coordination. Individual circumstances can then
permit and determine tradeoffs among conditions or tendencies such as
these. These arguments can, and have been, made specific, of course,
to particular incentive and directive means (see Mitnick 1977, 1978c,
and forthcoming 1979).

Note that adoption of a general design perspective like that offered
here can lead to selection of non-traditional means (e.g., auctions or
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permit markets instead of standards). It can at least assure the planner
that, given current knowledge constraints, and the constraints of the
particular situation, the "best" alternative has been selected. Shifts
in the conditions of the particular situation could also find the planner
better able to adapt or switch regulatory means. As we saw earlier in
our consideration of basic regulatory types, regulation can be more
varied, and offer more possibilities to the planner, than is usually
supposed.

Having considered the regulatory goal set and the basic regulatory
means, we need to create a systematic representation of the regulating
activity, regulated activity, and their environments, including regulatory
targets and impacts. These targets and impacts will represent, of course,
the set of possibilities for regulatory intervention through the speci-
fied means as evaluated by the specified goals.

Regulated Activity, Regulating Activity, and Environment

Planning in regulation involves selection of appropriate general
regulatory forms (e.g., "traditional" regulation); objectives of regu-
latory interference; basic regulatory instruments (incentive or directive);
targets of or loci for regulatory interferences, which constitute a
subset of the potentially regulated activities (e.g., rates or effluent);
and valued characteristics and impacts of the regulating, and regulated,
activities, respectively. The "valued characteristics" are intrinsic
or constituent aspects of the activity in question that are valued for
themselves rather than their external impacts, consistent with our earlier
discussion of goals. Obviously, the evaluation of the means and its
impacts, together with the regulated activity and its impacts, links
selection of the possibi]ities‘in each of these areas.

In order to describe these last two areas, targeting and valued
characteristics/impacts, we need to systematically examine the activity
to be regulated, the regulating activity, and their environments. We will
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Took, first, at the regulated and at the regulating activities and,
second, at the environment in which these activities occur.

Regulated and Requlating Activities

Targets in and Valued Characteristics/Impacts of the Regulated Activity

Targets in and valued characteristics/impacts of the regulated
activity may be analyzed by (a) constructing a systems model (and,
possibly, subsystems models) of the activity area to be subject to requ-
lation; (b) selecting, by reference to the systems flow, key control or
"target" points where regulatory interference is to be exerted; (c)
selecting, through use of the systems model, a set of valued character-
istics of the activity to be regulated (these characteristics may
coincide with the targets); (d) specifying impacts parallel to, or
resulting from, intervention at each target point; and (e) aggregating
and/or trading-off among values of chosen characteristics and of impacts
in the light of the specified choice criteria. The result must be

integrated, of course, with that from analysis of the regulating activity
and its impacts.

We shall partially illustrate this analytical procedure for the case
of regulation of energy production by public utilities. A division into
two levels, systemic and subsystemic, is useful here. In more general
applications, the systemic level can be chosen to contain a basic sec-
toral or functional process (e.g., energy production, transmission-
distribution, and consumption). The subsystemic level can focus on
an important part or stage of the systemic process (e.g., energy
production). One could also examine higher or lower level systems,
of course (e.g., a societal system of which energy is only a part). A
related approach is that taken by Jay Forrester and others in modeling
urban and world systems (e.g., Forrester 1971).

A simple system in energy production, transmission-distribution,
and consumption is depicted in figure 5, together with sample identifi-
cations of regulatory tools and impacts for each stage that is regulated.
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SYSTEM:

production 0f ————gp transmission and ——— consumption of

Transmission and

standards
(directives)

Curtailment

energy distribution of energy
energy }
ANALYSIS (Partial):
Regulated Regulatory Regulatory
Activity (Stage): Tool Set Impact Set
Target (sample) (sample)
Producers Pollution control Health benefits,

marginal firm
bankruptcies

Unemployment,

NDistribution directives industry shifts

Mechanisms

Consuners Weatherization Profit in insula-
incentives

tion industry

Figure 5: Energy System Regulation Analysis

Note: Besides the target activities themselves, evaluation may include
other aspects of the regulated activities. The systems analysis
should aid in identifying them. In many cases, it is expected
that the set of potential targets will include all regulated
activities that are to be included in the evaluation.
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Similarly, in figure 6, the subsystem for energy production is depicted
and sample regulatory tools and impacts are listed for target areas under
each component of the subsystem. If the subsystem structure is identified
carefully it should be possible to locate all target points for control
(and, to the extent that knowledge permits, likely resulting impacts) of
energy productﬁon by public utilities. Rather than face a desultory

Tist of specific used or potential regulatory instruments, the planner
can systematically analyze possible control points. Trends in each of
these areas can be plotted.

Valued Characteristics/Impacts of the Regulating Activity

No Tonger concerned with control points or targets, the p]annér in
approaching the regulating activity is concerned with basic design and
impact aspects and their evaluation. Assuming the regulation is admini-
stered through an organization, i.e., a regulatory agency, two features
are prominent: (a) design and impact of the regulatory instrument (e.g.,
a directive or incentive form), and (b) design and impact of the regula-
tory organization and its procedures.

We have already considered the range of alternative basic regulatory
means; the regulatory advantages and disadvantages of incentive and
directive means can be tabulated and applied in particular circumstances.
Apart from intended direct effects and impacts of the means in regulation,
one can evaluate the means itself and its non-regulatory impacts. One

of the advantages of incentive means, for example, can be the free choice
permitted subjects of the regulation in responding. This can be given
value apart from the control efficacies of incentive means. Furthermore,
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